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APPELLATE PRACTICE SECTION
EXECUTIVE COUNCIL MEETING

June 10, 2021
Virtually via Zoom
Executive Council Meeting Registration
Meeting ID: 967 7412 3689 Passcode: 375996

AGENDA
Call to Order — Chris Donovan, Chair
Introductions — Chris Donovan
Kim Jones, Chair-Elect
Hon. Carrie Ann Wozniak, Vice-Chair
Kansas Gooden, Secretary/Treasurer
Nick Shannin, Immediate Past Chair
Chair’s Report — Chris Donovan
Approval of Minutes from January 2021 Meeting — Chris Donovan (Exhibit A)
Treasurer & Finance Committee’s Report — Hon. Carrie Ann Wozniak (Exhibit B)
A. Current Financial Statement
B. COVID-19 Impact on Bar Revenue

Old Business

A. Appellate Certification Rule Change — Chris Donovan (Exhibit C)

New Business
A. Florida Bar APS Adkins and Pro Bono Award—Chris Donovan
B. Fellows Program: New APS Fellow Selected—Jamie Moses/Courtney Brewer
C. Bylaw Amendments—Nick Shannin (Exhibit D)
D. Ad Hoc Advocacy Committee—Chris Donovan/Courtney Brewer
Liaison Reports
A. Appellate Court Rules Committee — Hon. Stephanie W. Ray

B. Appellate Practice Certification Committee — Duane Daiker


https://zoom.us/meeting/register/tJIqcO2prDgsEt2P2K2KdQtxYWWKqMHNsYnN

IX.

C.

D.

Board of Governors — Robin Bresky

Council of Sections — Nick Shannin

Section Committee Reports

A.

B.

Continuing Legal Education Committee — Elaine Walter
Communications Committee — Dineen Wasylik and Morgan Weinstein
1. Website Redesign — Morgan Weinstein
2. Professional Social Media Manager — Dineen Wasylik
Delegated Reserves Committee — Duane Daiker
Diversity and Inclusion Committee — Jared Krukar and Hon. Stephanie Ray
Fellows Program Committee — Courtney Brewer and Jamie Billotte Moses
Sponsorship Committee — Geneva Fountain
High School Moot Court Committee — Brandon Breslow and Chris Donovan (Last Report)
Legislative Committee — Courtney Brewer and Karla Ellis
Outreach Committee — Mary Walter
Pro Bono Committee — Joseph Eagleton and Eric J. Netcher
Programs Committee — Diane DeWolf
Publications Committee — Tom Seider
1. The Record — Courtney Fernald
2. Florida Bar Journal — Heather Kolinsky
3. Self-Represented Litigant Committee —Chance Lyman

Section History Committee — Valeria Hendricks



XI.

XIl.

XII1.

Elections of 2021-2022 Officers & Representatives—Chris Donovan (Exhibit E)
Closing Remarks of Chair & Passing of the Gavel — Chris Donovan

Announce Next Executive Council Meeting

Florida Conference of DCA Judges 2021 Education Program
August 24-26, 2021
Omni Amelia Island Resort, Amelia Island, FL

Adjournment — Chris Donovan
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Appellate Practice Section
Executive Council Meeting

January 14, 2021
Virtually Via Zoom

MEETING MINUTES

l. Call to Order — Chris Donovan, Chair
Chair Donovan called the meeting to order via Zoom.
1. Introductions — Chris Donovan

Kim Jones, Chair-Elect

Carrie Ann Wozniak, Vice Chair/Treasurer
Kansas Gooden, Secretary

Nick Shannin, Immediate Past Chair

M. Chair’s Report — Chris Donovan

Chair Donovan announced that Tony Musto was awarded the Tobias Simon Pro Bono
Service Award, which is one of the highest honors from the Florida Bar. It recognizes a Florida
lawyer who has engaged in extraordinary efforts in pro bono work. Tony Musto said it is a thrill
to receive the award and thanked everyone for the kind words.

Chair Donovan explained we recently rolled out a new email blast format. Cheri Wright
will handle those blasts. There will be some lead time as the Bar must approve those emails
before they are sent.

He also explained that the Section had numerous requests for input from various bodies.
One was from the Committee of Appellate Board Certification. He noted his response is attached
the agenda. Chair Donovan, Tony Musto, and Tom Hall have set up an ad hoc committee to
address this issue.

The other request for input came from the UPL Committee concerning whether a parent
appealing on behalf of a child on a Medicaid issue constitutes the unauthorized practice of law.
Chair Donovan noted he consulted with the officers, Joe Eagleton, and Bryan Gowdy on this
issue. The letter sent to the Committee Is attached to the agenda.

We had two guests who are running for Florida Bar President. Gary Lesser appeared and
gave a presentation on his campaign and background. Steve Davis gave a similar presentation.
Both left the meeting after their presentation.

In all, we had 57 people in attendance: Cheri Wright; Judge Eric Eisnaugle; Morgan
Weinstein; Duane Daiker; Christopher Carlyle; Kansas Gooden; Kimberly Jones; Elaine Walter;
Christopher Donovan; Chance Lyman; Judge Norma Lindsey; Tom Hall; Jessie Harrell; Judge
Stephanie Ray; Linsey Sims-Bohnenstiehl; Amy Dilday; Samuel Alexander; Sarah Lahlou-Amine;
Eric Levine; Carrie Ann Wozniak; Courtney Brewer; Judge Alan Forst; Jamie Moses; Matt
Conigliaro; Anthony Musto; Laura Roe; Alexis Fields; Caryn Bellus; Robin Bresky; Kimberly
Berman; Jennifer Dixon; Hala Sandridge; Thomas Seider; Joe Eagleton; Judge Morris Silberman;



Mary Walter; Marlene Watson; Dineen Wasylik; Heather Kolinsky; Sarah Weitz; Samuel Walker;
Calianne Lantz; Bretton Albrecht; Thomasina Moore; Nick Shannin; Steve Brannock; Chelsea
Kirkpatrick; Wendy Loquasto; Courtney Fernald; Laura Boeckman; Jared Krukar; Siobhan Shea;
Lorna Brown-Burton; Geneva Fountain. We also had one telephone number: (850)251-1972.

(\VA Approval of Minutes from September 2020 Meeting — Chris Donovan (Exhibit B)

Nick Shannin moved to approve the minutes from the September 2020 meeting; Morgan
Weinstein and Courtney Brewer seconded. Accepted by unanimous consent.

V. Treasurer’s and Finance Committee Report — Carrie Ann Wozniak (Exhibit C)
Vice Chair Wozniak noted our Section is healthy. We are not having in person events
thereby saving money. We have money coming in from CLEs and $50,000 in investment funds
in November.
VI. Old Business
A. Spring Retreat (May 20-23, 2021) — Chris Donovan

Chair Donovan advised over the next few weeks we will have to decide as to whether it is
going forward in person. Stay tuned!

B. Internal Operating Procedure Manuel — Kim Jones (Exhibit D)

Chair Elect Jones thanked the officers, past chairs, and committee chairs who have all
worked together putting the internal operating procedures. This was imagined at our DC retreat.
It will be a work in progress as it will need to change with the times and progress of the Section.
Chair Donovan reiterated it will be a work in progress and the onus will be on the officers each
year. It helps create institutional knowledge.

VII. Liaison Reports

A. Appellate Court Rules Committee — Hon. Stephanie W. Ray

Judge Ray noted it has been an extremely busy year. Numerous opinions have been
issued amending the rules. Judge Ray stated the committee’s agenda is posted on the website
and lays out the upcoming amendments.

Judge Ray received a referral from the Court asking for an amendment of 9.130 to provide
review of orders denying or granting amendment for punitive damages. The subcommittee
decided to not revisit. But for the referral from the Court, the subcommittee would not have
provided this recommendation. The full Committee is discussing tomorrow.

The Committee is also considering a non-final amendment on SLAPP lawsuits. The
Committee is also working on its Internal Operating Procedures. Lastly, the Committee is
considering comments to the Marsy’s law changes.

The Committee meeting is at 9:00 am on January 15, 2021. Itis via Zoom.

B. Appellate Practice Certification Committee — Duane Daiker



Duane Daiker advised that the group is busy as they are finalizing applications for new
applicants and putting final touches on the exam. The exam will be given online this year. The
format will be changed to meet this format. It is a proctored exam and there are many rules, such
as you cannot walk away from your computer.

There is a potential rule change which would eliminate discretion of committee. The
Committee is opposed to the change and proposed an amendment.

C. Board of Governors — Robin Bresky

Robin Bresky provided her report. She stated BOG is meeting at the end of January.
Annual Convention is still on track to be in person. It will be at Hilton Bonnet Creek in Orlando on
June 9-12. If we need to go virtual, the call will be made closer to time. We are hoping it will be
in person.

D. Council of Sections — Nick Shannin

Past Chair Shannin stated the Council “continues to rock on.” It previously acquired a
large Zoom Account, which our Section has taken use of. The Council is having more virtual
meetings. The meetings have been a short business meeting, followed by a workshop. The first
workshop was how to work with Bar Liaisons. The next workshop was on long-range planning.
The Council also has a new logo. It also is moving forward with a Swag Store.

Tony Musto inquired whether the removal of discretion from certification committees has
been brought before the Council. Nick advised he notified the chair.

<small break for group photos via Zoom>
VIll.  Section Committee Reports

A. Continuing Legal Education Committee — Elaine Walter

Elaine Walter introduced the other members of the Committee. This year, the Committee
has had to convert many offering to Zoom since we cannot have in person. We have also
postponed the practicing before the courts CLE in the hopes we will be in person.

We have joined with the Trial Lawyers and Criminal Appellate Sections to present a CLE
on Preservation of Error CLE. Justice Labarga is the keynote speaker. We are waiting to see if
we are the Presidential Spotlight.

The Committee is moving forward with the practice management series. We also have
the monthly webinars. She noted the schedule of CLEs for the remainder of the 2020-2021 year.
There will also be a corpus linguistics and statutory interpretation webinar.

Lastly, she noted the Internal Operating Procedure state that all Section programing must
be coordinated through the CLE Committee. This is to avoid duplication and overlap.

Chair Donovan inquired about CJE credit for the CLEs. Cheri Wright has been going
retroactively going through programs asking for credit. CJE credit goes through OSCA. Cheri



explained moving forward all monthly programs are accredited for CJE. Judicial representatives
can obtain through fee waivers to get a CD and the representatives can then provide to their
Courts. Judge Ray advised that she cannot get credit for listening to an approved credit; she
believes we have to watch them live. Cheri noted she will investigate that through OSCA and try
to negotiate that.

Tony Musto advised that the Florida Bar CLE Committee is putting on Speaker Fever
again at the bar convention. During breaks, each Section will get to do a commercial. Lastly, he
noted there is no appellate segment in the Practicing Before the Professionalism.

B. Communications Committee — Dineen Wasylik and Morgan Weinstein

1. Website Redesign — Morgan Weinstein

Morgan Weinstein stated he sent a model to the officers, who suggested changes. Lisa
Graham is working on porting over information. He asked about information from each committee
to update the landing pages.

2. Professional Social Media Manager — Dineen Wasylik

Dineen Wasylik noted that we are almost ready to hire a social media manager. We have
obtained three quotes. Those will be forwarded to the officers.

C. Delegated Reserves Committee — Duane Daiker

Duane Daiker stated there are no requests pending before the committee.

D. Diversity and Inclusion Committee — Jared Krukar and Hon. Stephanie Ray

Jared Krukar stated that they had a fantastic turnout at the meeting yesterday. He outlined
the education program they want to launch. The focus right now is putting together the modules
via videos. Jared asked the judicial representatives to assist in finding diverse judges on their
Courts. He also needs 12 diverse attorneys to volunteer. He wants diverse backgrounds for

attorneys. Chelsea Kirkpatrick created a link to sign up for these interviews.

Jamie Moses inquired whether these videos could be posted to our website. She noted
we could use the videos to do a Zoom trivia night.

Siobhan Shea inquired about comments on board certification rule amendment.

E. Fellows Program Committee — Courtney Brewer and Jamie Billotte Moses

Courtney Brewer highlighted our fellow, Chelsea Kirkpatrick, and the article that Jamie
Moses wrote about her in the Record. Applications will be opening in the near future for the next
class of fellows.

Chelsea Kirkpatrick, the fellow, explained that the program is great for new lawyers. She
is able to lean on members to help point her in the right direction. Chair Donovan stated we are

very happy to have her as our first fellow.

F. Sponsorship Committee — Geneva Fountain



CSBA is very happy with our relationship with them. We are going to give them a partial
refund since our events are not in person. Chair Donovan thanked Geneva for her work.

G. High School Moot Court Committee — Brandon Breslow and Chris Donovan
(Last Report)

Chair Donovan noted that he reached out to Brandon Breslow. We are going to temporary
disband this committee. In the last few years, the program has not asked for money or help. We
assume they do not need the funding right now.

H. Legislative Committee — Courtney Brewer and Karla Ellis

Courtney Brewer noted they had a great, short meeting this morning. Session does not
start until March 2", There are no bills currently that we are monitoring. Courtney Brewer pleaded
again that if you have a contact, please let her know.

The biggest issue is obtaining funding for the Second District Court of Appeal courthouse.
We have reached out to legislative members about this issue. Judge Silberman advised that last
year the legislature approved the funds, but the Governor vetoed it. We are again gearing up for
session to try to obtain that funding. Judge Silberman thanked the Section for our support.

I. Outreach Committee — Mary Walter
Mary Walter provided her report. The Committee participated in the new member
orientation last meeting and organized a Zoom scavenger hunt. They are looking to put on

additional events. She thanked Alexis Fields for helping set up the December event.

The liaison program is how called ambassadors. They are working on that program and
a potential rollout.

Lastly, she noted that the joint government and appellate membership has 387 members.
J. Pro Bono Committee — Joseph Eagleton and Eric J. Netcher

Joe Eagleton noted that the Committee had a quick meeting yesterday. They hosted a
CLE yesterday with the Guardian Ad Litem program. The CLE was well-received and will be
posted to the GAL’s YouTube page. Thomasina Moore thanked Joe Eagleton for his work with
the Guardian Ad Litem CLE

We have gotten several family law and eviction pro bono cases. We have also been able
to help legal aid organizations with appeals. The relationship with Guardian Ad Litem is still going
strong and we recently crossed $2,000,000 in billable time threshold.

The Committee is adding a sign-up form on the website to help streamline the onboarding
program.

K. Programs Committee — Diane DeWolf



No report given. Chair Donovan stated stay tuned for the theme of the dessert reception.
L. Publications Committee — Tom Seider

Tom Seider advised they had a great meeting this morning. We are trying to expand
offerings in The Record. Volunteers are needed!

1. The Record — Courtney Fernald
Courtney stated if you want to write on any topic to contact her. They have openings for
judicial profile articles in all the District Courts. She also noted that there is an attorney profile
section on the website.

2. Florida Bar Journal — Heather Kolinsky

Heather Kolinsky noted that articles are being sent in, but we need more. She would like
to update the idea topic list. If you have topics, please contact her.

M. Self-Represented Litigant Committee — Raemy Charest-Turken and Chance
Lyman

Chance Lyman gave a shoutout to Cheri Wright. He explained that the handbooks were
physically mailed to the jails. The ADA website versions are close to going live. We are going to
start working on revisions to the 2016 version. He asked for volunteers to review and update
sections in the handbook.

Chair Donovan noted that keeping this handbook updated is a section service to the
public. He thanks Chance for his hard work.

N. Section History Committee — Valeria Hendricks

No report given. Chair Donovan noted: “History is still being made.” He asked everyone
to send pictures from events.

IX. New Business
A. Florida Conference of DCA Judges 2021 Education Program

The DCA Judges Conference is currently scheduled in Amelia Island at the Omni on August
24-25, 2021. We are working on our part of the planning.

X. Closing Remarks of Chair — Chris Donovan
Chair Donovan stated that this has been an awesome year despite COVID-19. Some of
you will be receiving calls from Kim to tap for leadership positions. They are looking for younger
attorneys to get them involved in the Section.

XI. Announce Next Executive Council Meeting

Long Range Planning Retreat



Tentatively May 20-23, 2021
Casa Monica Resort & Spa, St. Augustine, FL

Florida Bar Annual Convention
Tentatively June 9-10, 2021
Hilton Orlando Bonnet Creek & Waldorf Astoria, Orlando, FL

XII. Adjournment — Chris Donovan
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3001-Annual Fees
3002-Affiliate Fees
Total Fee Revenue

3301-Registration-Live
3321-Registration-Webcast
3331-Registration-Ticket
Total Registration Revenue

3351-Sponsorships
3391 Section Profit Split
3392-Section Differential
Other Event Revenue

3401-Sales-CD/DVD

3411-Sales-Published Materials
Sales, Rents & Royalties Revenue

3899-Investment Allocation
Non-Operating Income

Total Revenue

4131-Telephone Expense
4134-Web Services
4311-Office Supplies

Total Staff & Office Expense

5031-A/V Services
5051-Credit Card Fees
5121-Printing-Outside
Total Contract Services

5501-Employee Travel
5531-Board/Off/Memb Travel
5561-Judges Travel
5571-Speaker Travel

Total Travel

6001-Post 1st Class/Bulk
6251-Promotion Sponsorship
6301-Mtgs TFB Annual Meeting
6311-Mtgs General Meeting
6319-Mtgs Other Functions
6321-Mtgs Meals

6331-Mtgs Room Rental
6451-Committee Expense
7001-Grant/Award/Donation
7999-Other Operating Exp
Total Other Expense

8011-Administration CLE
8021-Section Admin Fee
8101-Printing In-House
8131-A/V Services
8141-Journal/News Service
8171-Course Approval Fee

Total Admin & Internal Expense

9692-Transfer Out-Council of Sections

Total InterFund Transfers Out
Total Expense
Net Income

2001-Fund Balance, Beginning

Fund Balance, Ending

THE FLORIDA BAR
Appellate Law Section
For the Ten Months Ending Friday, April 30, 2021

YTD FY 20-21 Prior Year YTD
April 2021 Budget April 2020
$80 $59,115 $58,250 $80 $57,723
$25 $105 $25
$80 $59,140 $58,355 $80 $57,748
$ $84,000 $17,590
$44
$75 $155 $32,250
$75 $155 $116,250 $ $17,634
$10,000 $42,000 $11,500
$5,996 $72,932 $42,000 $3,227 $69,315
$110 $1,535 $5,625 $6,760
$6,106 $84,467 $89,625 $3,227 $87,575
$8,000
$300
$ $ $8,300 $ $
$17,492 $131,707 $20,712 $23,103 ($27,680)
$17,492 $131,707 $20,712 $23,103 ($27,680)
$23,754 $275,469 $293,242 $26,410 $135,276
$ $12 $12
$8,382 $22,100 $8,461
$150 $75
$ $8,382 $22,250 $12 $8,549
$4,500
$146 $514 $3,000 $101 $406
$2,429 $250
$146 $2,943 $7,750 $101 $406
$4,348 $1,329
$3,000 $259
$7,000 $205 $205
$10,000 $3,321
$ $ $24,348 $205 $5,114
$350 $175 $1
$1,300 $5,000 $2,250
$30,000 $
$ $ $4,330 ($12) $4,752
$11,000 $40,000 $5,000
$24,000 $5,305
$ $6,604 $3,302
$264 $900 $334
$518 $2,050 $13
$600 $1,173
$ $13,432 $113,659 $12) $22,129
$11,700
$39 $27,924 $29,309 $36 $26,712
$400 $15
$4,680
$850
$150 $150
$39 $27,924 $47,089 $36 $26,877
$500 $500 $300
$ $500 $500 $ $300
$186 $53,181 $215,596 $342 $63,374
$23,568 $222,288 $77,646 $26,068 $71,902
$617,512 $505,582
$ $839,799 $ $ $577,484
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Filing # 124849291 E-Filed 04/13/2021 04:00:32 PM

RECEIVED, 04/13/2021 04:01:27 PM, Clerk, Supreme Court

IN THE SUPREME COURT OF FLORIDA
IN RE: AMENDMENTS TO RULES
REGULATING THE FLORIDA BAR— Case No. SC21-164
RULES 6-3.5, 6-3.6, AND 6-10.3
COMMENTS OF THE FLORIDA BAR APPELLATE PRACTICE SECTION
The Florida Bar Appellate Practice Section hereby files the following
comments in this cause:
I THE APPELLATE PRACTICE SECTION
The Appellate Practice Section (APS) of The Florida Bar, created in
1993, consists of over 1,500 members, the vast majority of whom are
appellate practitioners or judges. Over 90 percent of the 203 Florida
attorneys who are board certified in appellate practice are members of
APS.
| THE COMPREHENSIVE OVERHAUL OF CERTIFICATION
The proposed changes that are now before this court are merely the
tip of a large iceberg. The Florida Bar Board of Governors (BOG) approved
extensive changes to the existing certification standards in individual
certification areas.! As recognized on page eight of the petition, some of

those changes are contingent upon this court’s approval of the changes

specifically addressed in the petition. Others are not. The petition does not

1 BOG has the authority to amend the standards for the individual areas of
certification pursuant to Rules Regulating The Florida Bar, Rule 1-12.1(a).

1



include the changes that are not contingent on this court’s approval, nor are
those changes set forth in Appendix D to the petition.

These changes (both those contingent upon this court’s approval and
some of those put into effect by BOG) need to be taken into account in
assessing the petition in the present case because the changes the petition
asks for complete a major overhaul of board certification and therefore
have a far greater impact than is apparent from simply viewing the petition
on its face.? And therein lies the rub. The overhaul is truly problematic.

Il BOG’S ELIMINATION OF DISCRETION

Board certification in appellate practice was established over a
quarter century ago in 1993. Throughout its existence, the appellate
practice certification committee has had broad discretion with regard to
waiving specific requirements for certification or recertification.

And appropriately so. The committee is composed of outstanding,
certified lawyers. Lawyers who can draw upon their experience to assess
situations and determine when waiver is appropriate. Their having the

discretion to make such assessments is critical to the proper functioning of

2 Citations in the following comments to the rules will use the rule numbers
as changed by BOG or proposed in this petition, which in some cases will
differ from the numbers currently in force. Likewise, quotations from the
rules will be from the rules as changed or proposed and therefore may
utilize language that will differ from the language currently in force.

2



the certification process because there are always going to be some
circumstances in which requirements should be waived for particular
applicants.

This is particularly true with regard to recertification. The
circumstances in attorneys’ career change over time and those changes
may well provide compelling reasons to exercise the discretion to waive
some requirement. Moreover, lack of discretion in such situations leads to
severe consequences for the applicant—Iloss of certification and the
resulting need to meet all the certification requirements, including passing
an exam—to regain it.

BOG's overhaul, however, drastically limits the discretion that has
historically been granted to this committee. If it is allowed to go into effect,
the committee will be hamstrung and the interests of applicants, the
certification process, clients, appellate courts, and The Florida Bar will be
harmed.

APS is of course primarily concerned with the impact of the present
petition on the field of appellate practice and will therefore focus on the
changes made in that area, but it notes that similar changes were made in
most, if not all, certification areas. With regard to appellate practice

certification, BOG, among other actions:



e Deleted Rule 6-13.2(h),® authorizing the committee in its discretion to
allow certification or recertification of individuals when their proffered
circumstances demonstrate that they have the special knowledge,
skill, and proficiency, or a reasonable equivalent to satisfy a particular
requirement;

e Deleted language in Rules 6-13.3(c)* and 6-14(c)® allowing the

committee to waive the requirement that applicants for certification

:Rule 6-13.2(h) read:

(h) Good Cause. “Good cause” exceptions allow the
appellate practice certification committee the discretion to waive
technical compliance with the relevant requirement. The
committee may, in its discretion, allow certification or
recertification of an individual where the applicant’s proffered
circumstances demonstrate that the applicant has the special
knowledge, skill, and proficiency, or a reasonable equivalent to
satisfy the relevant requirement. The committee will consider a
good cause exception only on specific request by the applicant.

4 Rule 6-13.3(c) was changed as follows:

(c) Oral Arguments. During-the 5-yearperiod-
immediately-preceding-application;-theThe applicant must have

presented at least 5 oral arguments to an appellate court during
the 5-year period immediately preceding application. The oral
arguments to an appellate court need not have been presented
in the same cases listed on the application as appellate actions.—

T liat : oot : e thi
regquirement-on-good-cause-shown-

s Rule 6-13.4(c) was changed as follows:

(c) Oral Arguments. The applicant must have
presented at least 5 oral arguments to an appellate court. Fhe-

4



and recertification must have presented at least five oral arguments in
the five years prior to application;®

e As set forth on page 38 of Appendix D to the petition in this cause,
(as a change that would only go into effect upon the approval of the
proposed changes before this court), deleted language in Rule 6-
13.4(b) allowing the committee to waive the requirement that
applicants for recertification must have had the sole or primary
responsibility in at least 15 actions for the filing of principal briefs,

petitions or responses;’

oral-argurmentsto-an-appellate-court-need-not-have-been-

Lin 4 listod I licati
appelate-actions: Cases where the applicant did not have sole

or primary responsibility as described above can still be listed
on the application to meet the oral argument requirement.—Fhe-

appellate-practice-certification-committee-may-waive this-

reguirement-on-good-cause-shown-
s The deletion of this discretion is accompanied by a requirement in
proposed Rule 6-3.6(d) that all certification committees will waive the
quantitative practice requirements for any recertification applicant who has
been continuously certified for 14 years and otherwise meets all applicable
requirements. So, the result of approving the present proposals would be
to create a situation in which the oral argument requirement cannot be
waived for recertification applicants certified for less than 14 years and in
which it must be waived for those with that length of experience. Either
way, the committee would have no discretion.
’For the reasons discussed in n. 6, supra, proposed Rule 6-3.6(d) would
have the same impact on the briefs, petitions, or responses requirement as
it would on the oral argument requirement.

5



e Changed language in Rule 6-13.3(a)? stating that the committee “may
waive” up to two of the three years of substantial involvement in
appellate practice requirement for applicants who have served as a
clerk, career attorney, or staff attorney in an appellate court to
language stating that the committee “will substitute” such service;

e As set forth on page 39 of Appendix D to the petition in this cause (as
a change that would only go into effect upon the approval of the
proposed changes before this court), eliminated Rule 6-13.4(9g),
which set forth matters for the committee to consider in determining

good cause for recertification applicants under the rule.®

¢ Rule 6-13.3(a) was changed as follows:

(a) Substantial involvement. The applicant must have
been engaged in the practlce of law for at Ieast 5 years DH-FI-Hg—

aJeAt Ieast 30 percent of the appllcant S practlce must have been
spent in substantial and direct involvement in appellate practice
sufficient to demonstrate special competence as an appellate
lawyer during the 3-year period immediately preceding the
application date. Fergood-cause-shown,-theThe appellate
practice certification committee maywill waivesubstitute up to 2
of the 3-years’ substantial involvement requirement for
individuals who have served as appellate judges or as a clerk,
career attorney, or staff attorney in an appellate court.
Substantial involvement during the year immediately preceding
the application will not be waived or substituted.
9 The present proposal seeks to add proposed Rule 6-3.5(f), intended to
apply to all certification committees, which sets forth many of the same
factors (omitting a reference to health issues but adding a catch-all
reference to “other factors relevant to the applicant’s request for a waiver of

6



IV FAILURE TO COMPENSATE FOR REMOVING DISCRETION

Although BOG’s changes and the specific proposals presently before
this court are parts of an overall plan that involves standardizing certain
factors addressed in individual areas of certification and moving them into
Rule 6-3, the discretion afforded to the appellate practice certification
committee (and, presumably, other certification committees as well) has
fallen through the cracks. With one narrow exception, despite the critical
importance of and need for discretion, discretion has not been incorporated
into any of the proposed changes to Rule 6-3.
A DISCRETION IS NEEDED

Countless situations can arise in which the best interests of
certification are served by the waiver of some requirement. For example:

1 Oral Arguments

Perhaps the clearest example of appellate certification rules that call

out for the committee to have discretion are the rules requiring applicants to

compliance,” a reference that would presumably include heath issues).
This provision is in a rule dealing just with certification, but it refers to
determining good cause “under this chapter.” So, it is not clear whether it
is intended to apply to just certification or also to recertification. Further
muddying the waters is the fact that proposed Rule 6-3.6(f) allows waiver
for health reasons for recertification applicants, but no similar provision is
included in the rule dealing with certification applicants. Although pointing
out the confusion in this regard, APS wishes to stress that the focus of its
comments will be on the removal of discretion, not the factors that apply in
the instances in which it exists.



have presented at least five oral arguments in the five years before

application for certification or recertification. Rules 6-13(3)(c) and (4)(c).
There are many good reasons why an applicant might not meet this

requirement. Here are some situations that arise with frequency:

e Associates who do most or even all the work on briefs are
replaced at oral argument by supervising partners from their
firms. This is a common occurrence, often based on client
expectations.

e Attorneys make determinations that it is in their clients’ best
interests to have their case decided without oral argument.
This factor can dominate the practice of some attorneys. For
instance, in dependency and termination of parental rights
cases, attorneys for the Guardian ad Litem Program and the
Department of Children and Families generally believe that the
importance of achieving permanency for the child as soon as
possible (and therefore getting the case in front of an appellate
panel without the delay involved in waiting for oral argument to
occur) outweighs any advantage that such an argument might
provide. Attorneys with at least one Public Defender’s Office

believe that they generally have a better chance of prevailing



without oral argument because of the way their district court
approaches such cases. Requiring attorneys who feel that they
are best serving their clients by not asking for argument would
put them in a position in which their own interests would conflict
with those of their clients.

e Attorneys assume supervisory duties that call for them to shift
from handling cases to overseeing the work of others. Such
attorneys are generally selected for these positions because
they are the best of those in the office. Such attorneys may not
be personally handling enough cases to meet the oral argument
requirement. Requiring them to meet the requirement would
create a situation in which the best attorneys in offices cannot
get recertified, but the ones who do not do as good a job can.

e Attorneys who handle only death penalty cases may very well
do nothing but work on appeals, but, due to the incredible
amount of time that must be spent on each case, not have the
required number of arguments within the proscribed time frame.

¢ Clients may not be in a financial position to afford the additional

costs of oral argument. They may well direct the attorneys not



to request or to participate in arguments because they do not
want to pay the additional costs involved.

In addition to the above situations that are quite likely to occur,
unique situations may also call for discretion. Attorneys could become
involved in one or more maijor trials that require years to prepare for and
litigate (quite possibly being on the cases solely to preserve error and lay
the groundwork for eventual appeals that they will handle). They could lose
their jobs and not find new ones for quite some time. Attorneys who are
members of a reserve unit of one of the branches of our armed services
could be called to active duty and be unable to handle cases for a lengthy
period. A similar inability to handle cases could occur if an attorney’s home
and/or office are destroyed in a hurricane.’®

And completely unforeseeable circumstances can arise. Highly
unlikely things do happen. The certification committee needs to have
discretion to deal with such things when they do.

It should also be realized that the problems with attorneys getting the
requisite number of arguments have become more acute over the last

several years. Appellate courts have reduced the number of cases in

0 The situations discussed in this paragraph could particularly preclude
applicants from meeting the requirement if they were to arise late in their
five-year periods of certification, too late for them to make up for the lost
time.
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which they are granting oral argument, a fact the appellate certification
committee became aware of in its review of applications. See Lack of Oral
Arguments Prompt Proposed Changes to Certification Process, The Florida
Bar News, posted Mar. 16, 2021, https://www.floridabar.org/the-
florida-bar-news/lack-of-oral-arguments-prompt-proposed-changes-to-
certification-process/.

Indeed, numbers (included in the appendix comprising pages 33-35
of these comments) provided at APS’ request by the Office of the State
Court Administrator (OSCA) paint a vivid picture of the trend toward fewer
oral arguments. Combining the total oral arguments from all the five district
courts'" demonstrates that during the fiscal years starting with 2010-2011
and ending with 2015-2016, the average number of arguments in the
appellate courts was 1790 per year. A similar calculation for the following
three fiscal years, (2016-2017 through 2018-2019) yields an annual
average of 1560, a decrease of 230 arguments per year, which works out

to a reduction in arguments of almost 13 percent (12.85 to be exact).'?

" The statistics provided by OSCA give the number of oral arguments for
each district court, but not totals for the state. Those totals are as follows:
2010-2011, 1878; 2011-2012, 1934; 2012-2013, 1777; 2013-2014, 1688;
2014-2015, 1704; 2015-2016, 1757; 2016-2017, 1632; 2017-2018, 1628;
2018-2019, 1419.

2 The decline is even steeper if the figures from 2019-2020, when just
1122 arguments were held, are factored in. Doing so would show that the
average number of oral arguments over the past four fiscal years as 1450,
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The Third District Court of Appeal, which has a long history of
granting oral argument whenever requested, no longer does so. The
Second District Court of Appeal has adopted a policy that sometimes
results in scheduled oral arguments being removed from the calendar after
the judges on the panel have reviewed the briefs.’3

This court need not look beyond its walls to realize that the number of
oral arguments has dropped significantly over an even broader time span
than that reflected by the statistics provided by OSCA. This court’s website
contains oral argument summaries going back to late last century. While

the number of cases they summarize do not necessarily reflect the exact

a reduction of 340 argument per year as compared to the previous six fiscal
years, which would reflect a decrease of 19 percent. APS recognizes,
however, that 2019-2020 is likely an outlier in light of the impact of the
COVID outbreak.

13 The changes in procedures are not the only reason for the reduced
number of oral arguments. Other statistics provided by OSCA (also
included in the appendix to these comments) demonstrate that the number
of dispositions by Florida’s appellate courts has dropped. Comparing the
same time frames as were compared above with regard to oral arguments
shows that during the fiscal years from 2010-2011 to 2015-1016, the courts
disposed of an annual average of 25,695 cases, and that in the three
ensuing fiscal years, they disposed of an average of 21,971. For the
reasons noted above, 2019-2020 might be an outlier, but for whatever it is
worth, the number of dispositions that year was 20,274. It seems likely that
the number will drop further during the present year given the small number
of trials occurring during the pandemic. The point that is most important
with regard to the issue at hand, however, is that regardless of the reason,
the number of oral arguments has decreased and seems likely to either
continue at the lower level or drop further.
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number of arguments held,'* the stark difference between the number of
cases summarized from the last four full years and those summarized from
1999-2002"° paints a clear picture showing that this court heard
approximately three times as many arguments some 20 years ago as it

does now.

4 Some of the scheduled arguments were removed from the calendar. It is
possible that not all cases were listed or summarized.

5 The full years included in the website go back to 1999. There are some
summaries from 1998, but they do not seem to include the entire year.
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1999 2000 2001 2002 2017 2018 2019 2020

Jan. 17 9 *16 13 0 0 0 0
Feb. 12 19 12 16 10 4 8 10
Mar. 14 15 165 17 1 5 9 4
Apr. 12 11 13 1 9 2 57 0
May 13 16 16" 14 2 4 3 4
Jun. 20 17 21 20 7 7 7 4
Jul. 0 0 0 0 0 0 0 0
Aug./Sep.™® 22 20 20 18 4 0 16 13
Oct. 1 20 20 14 0 0 4 5
Nov. 22 17 19 15 4 7 7 3
Dec. 17 *0 16 18 5 0 6 4
Total?! 150 144 152 156 52 29?22 65 47

6 The website indicates that the December, 2000, summaries are
unavailable due to Presidential election cases.

7 The oral argument summaries for April, 2019, indicate that due to
COVID, the oral arguments scheduled for that month were rescheduled to
June, 2020. Presumably, that indication is erroneous, as COVID did not
really have an impact until 2020. It may be that the April, 2020, arguments
were postponed for two months and that the indication was added to the
wrong April calendar.

8 The May, 2001, link includes some cases from late April because the oral
argument week began in April.

® For certain years, those in which this court held oral argument weeks
beginning in August and continuing into September, the website includes
summaries in a link designated August/September. Other years, the
months are separated. On some occasions, summaries are included in an
August/September link, but additional arguments were scheduled for later
in September as well. For purposes of easier understanding, the above
chart has combined arguments from August and September without regard
to how the links to them read.

20 The website indicates that the January, 2001, summaries are unavailable
due to Presidential election cases.

21 Excluded from the totals (and from individual months when they are
listed) are ceremonial sessions of this court.

22 The website does not contain links to months of July, August,
September, or October, of 2018, so it seems that there is a good chance
that some oral arguments for that year may not be included.
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Moreover, the decline in oral arguments is not peculiar to Florida, but
is happening nationwide, see David R. Cleveland & Steven Wisotsky, The
Decline of Oral Argument in the Federal Courts of Appeal: A Modest
Proposal for Reform, 13 J. App. Pract. & Proc. 119, 142-44, 150-52 (2012),
and therefore impacts the number of oral arguments Florida lawyers might
have when handling federal appeals.

Also of note is the negative impact the elimination of discretion in this
regard will have on the appellate courts. There will be more requests for
oral argument (often in simple cases that really don’t need to be argued);
there will be more situations in which co-appellants or co-appellees, rather
than having one attorney present argument, will have attorneys for each
party argue; there will be more requests to split oral argument between two
attorneys who worked together on a brief; there will be situations in which
an attorney who wrote a brief (and who is not certified or does not need the
argument to meet the rule’s requirement) will be replaced at argument by
another attorney from the same office who is trying to get to the required
goal; there will be fewer waivers of oral argument; attorneys whose

opponents waive argument will still choose to argue.?

= There is currently pending before BOG a proposal to reduce the required
number of oral arguments. Should this be approved, its effect might be to
reduce the number of applicants in need of a waiver, but it would not
resolve the problem. The issues discussed in these comments will still
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2 Briefs, Petitions, or Responses

Some of the factors noted in the immediately preceding section apply
with equal force to the requirement that applicants must have had primary
responsibility for particular numbers of briefs, petitions, or responses. In
fact, for attorneys doing exclusively death penalty work, there is a virtual
guarantee that they will not be able to meet this requirement, at least for
recertification. Attorneys who become supervisors or who achieve elective
office may well fall short of the standard as well. And, of course, the
unusual and unexpected circumstances referred to above would impact
applicants’ ability to comply with this requirement.

3 Percentage of Time for Substantial Involvement

As noted above, proposed Rule 6-3.6(d) mandates waiver of the oral
argument and the number of briefs, petitions, or responses requirements
for recertification applicants who have been certified for at least 14 years.
The provision goes on, however, to say that it does not apply to the
percentage of time requirement for substantial involvement.?* This

exclusion, coupled with the elimination of the general discretion provision

arise, just not as frequently. The reduction in frequency will be small
solace, however, to qualified attorneys who lose their certification because
of the lack of discretion.

24 Rule 6-13.4(a) requires that applicants demonstrate that at least 30
percent of their involvement in the practice of law during the 5-year period
preceding application be spent in appellate practice.
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contained in Rule 6-13(2)(h), means that the percentage of time
requirement cannot be waived for any applicant, regardless of how long
certified.

APS submits that this requirement certainly should be subject to
waiver. It is not of greater importance than the other requirements.
Indeed, it could be argued that it is less significant than the requirement
regarding the number of actions handled. Not allowing its waiver could well
result in attorneys with a lesser level of experience becoming recertified
while those with more with more experience lose their certification.

Consider these two applicants for recertification. Attorney A has a
small practice. He handled a total of 15 cases?® during the five years
before application, all of them appeals. Attorney B has a much larger
practice. She has handled 20 appeals, but also handled cases at the trial
level which accounted for 75 percent of her practice. Attorney A would
qualify for recertification because he spent 100 percent of his time on
appellate matters. Attorney B would not qualify, although she handled five
more appeals than Attorney A, because appeals took up only 25 percent of
her practice.

4 The General Discretion of Rule 6-13.2(h)

25 Fifteen is the minimum number of cases needed for recertification. Rule
3-13.4(b).
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There will come times when it is apparent to the certification
committee that a particular applicant should be certified despite not
meeting some particular requirement.

Suppose, for example, a recertification applicant, well known to the
legal community as an outstanding appellate lawyer, who has written
hundreds of briefs in a career spanning over a decade, meets the
requirements for the number of briefs and oral arguments. Because the
applicant handled the cases during the first half of the five-year period of
certification, however, spending the last part of that period involved in a trial
that required over two years of constant attention to prepare for and try.
That applicant would be unable to provide a judicial reference before whom
he or she had appeared in an appellate matter within the two years before
application as required by Rule 6-13.4(e)(2). Under the existing standard, a
waiver could (and, by any reasonable analysis, should) be granted, but if
the proposed changes are adopted, it could not.

These is just a single example of the kind of unfairness that will result
if the current proposal is approved. It would not be hard to think of many
others. The general discretion provided by this rule is plainly needed.

5 The Single Exception
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The single exception to the elimination of discretion is set forth in
proposed Rule 6-3.6(f), which would grant certification committees the
discretion to waive substantive requirements when recertification applicants
cannot meet them due to health reasons. This concept makes perfect
sense. The committees should have such discretion. But the proposed
rule is far too narrow because it limits waiver to situations involving health,
not extending discretion to any number of other sets of circumstances in
which it would be called for.

6 The Nature of Appellate Practice Certification

While discretion is critical to the proper functioning of board
certification in all areas, the lack of discretion is particularly alarming in the
context of appellate practice recertification. This area is based primarily on
skills that do not erode as opposed to substantive knowledge of a particular
area of law. Attorneys who have written scores of briefs and handled
dozens of oral arguments are not going to lose those skills by not reaching
certain numerical benchmarks.

Perhaps one could argue that discretion should not be as broad in
subject-based certification areas in which there are frequent changes in the

law. In appellate practice, however, no such justification exists.
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It should also be noted that discretion will be particularly important in
the near future. As a result of the pandemic, there have been few trials
over the past year or so, and, as a result, few appeals. Applicants this year
and next, at the very least, will therefore find it more difficult to meet the
requirements than those in the past and (one hopes and assumes) those
several years down the road.

7 Reducing the Number of Certified Lawyers

If the current proposals go into effect, there can be no question that a
significant number of lawyers who should be certified will not be. They will
either be unable to qualify for initial certification or unable to retain their
certification even though they will be clearly qualified to be designated as
experts in their field. The number of certified lawyers will drop. This will
have a financial impact on the certification program, may have such an
effect on the attorneys, and will raise questions in the mind of the public as
to the legitimacy of a certification program that denies certification to highly
qualified applicants.

As stated by this court’s former Chief Justice, Harry Lee Anstead,
“[BJoard certification is one of the crown jewels of the Florida justice

system.” Message From the Supreme Court, Vol. 77, No. 4, Fla. Bar
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Journal, April 2003, p. 12. That jewel will shine less brightly if the system is
damaged and if these fine attorneys are denied a credential they deserve.
B THE REASONS GIVEN FOR THE PROPOSED CHANGES

On pages 4-5 of the petition, the reasons for the proposed changes
are identified as “assist[ing] in consistency across certification areas,
avoid[ing] repetition of the same information across certification areas, and
ensur[ing] that major changes affecting all certification areas are reviewed
by this Court rather than becoming final on action of the Board of
Governors.” Analysis of these reasons, however, calls for rejection of the
proposals.

1 Consistency

a Inconsistency is Good in This Context

Although arguing for consistency, the petition offers no reason why
consistency should be required or is desirable. Emerson’s admonition
about foolish consistency comes to mind because inconsistency is quite
appropriate with regard to board certification.

What is appropriate for appellate practice may not be appropriate for
some other areas of certification (and vice-versa). These comments note
above the fact that certain requirements may be more important in

certification areas that are subject based than those that are practice
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based. There may be differences also based on whether an area deals
with civil, criminal, or administrative matters (or some combination thereof,
as in the case of appellate practice). Some certification areas are focused
on in-court proceedings, while others incorporate many functions lawyers
perform in other settings. Appellate and trial work differ greatly. The
people best suited to see whether discretion should be exercised in a
particular certification area are those who know the area best, those on the
area’s certification committee. This is not a one-size-fits-all situation.
Thus, consistency would be a bad thing here.
b A Solution in Search of a Problem

The petition does not suggest that there have been any problems
with the manner in which the appellate certification committee (or any other
certification committee) has exercised its discretion. Not a single example
of an abuse of discretion has been cited. APS submits that, to the contrary,
the discretion has been exercised carefully, judiciously, and appropriately,
and that any perceived need to address abuses of discretion would be
based simply on possible horribles that have not manifested themselves

throughout the long history of appellate certification.?6 Thus, it is hard to

26 To the extent that it is believed that some protection should exist against
a certification committee abusing its discretion, there are certainly ways to
accomplish that goal that do not throw the baby (discretion) out with the

bathwater (the sweeping proposed changes). Applicants who seek review
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see why such possible horribles should be a significant consideration. The
President-Elect of The Florida Bar appoints the members of certification
committees. One would assume (and certainly should, given the lack of
problems manifesting themselves over the years) that no one has been or
will be appointed if his or her ability to exercise discretion was or will be
subject to doubt. Finally, as to this point, APS would suggest that any
speculative horribles should be balanced against the guaranteed horribles
demonstrated by the unfairness that would arise in the circumstances
discussed above in these comments. Surely, the certain negative impact of
protecting against the unlikely possibility of abuses of discretion outweighs
any slight benefit.
c A Crazy Quilt
Further, to whatever extent consistency might be deemed desirable,

the current proposals do not provide it. Although the proposals clearly

of the scores they received on their certification examinations can appeal
under Standing Board of Legal Education and Specialization (BLSE) Policy
2.13(e) to a group of certified lawyers appointed to review the committee’s
score. A similar procedure could be established for waivers of
requirements. The waivers would be reviewed under an abuse of
discretion standard by the appointed certified lawyers (perhaps, at least
with long standing areas of certification such as appellate practice, lawyers
who previously served on the certification committee). Alternatively
(although not, in APS’s opinion, as effective because certified lawyers in
the field would be best able to gauge the appropriateness of a waiver),
waivers could be reviewed by a group appointed from other certification
committees, by BLSE, or by a newly created review board.
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eliminate discretion in many respects for many certification committees,
when the full scope of BOG’s actions are reviewed, it is clear the result is a
crazy quilt of regulations that removes discretion in some instances and
retains it in others.

For example, the substantial involvement requirement for
recertification in appellate practice of Rule 6-13.4(a) calls for applicants to
demonstrate that 30 percent of their time since their last certification was
spent in appellate practice. Under the present proposal, the appellate
practice certification committee would have no discretion to waive this
requirement. Yet, Rule 6-18.4(a) provides that upon recommendation of
the city, county and local government certification committee, BLSE may
waive the substantial involvement requirement entirely. Rule 6-20.4(a)
states that an applicant need only show substantial involvement “as
determined by” BLSE and the elder law certification committee, thereby
providing unbridled discretion as to how this requirement can be met. And
Rule 6-29.4(a) grants the juvenile law certification committee the discretion
to “substitute other experience” for the trials or appeals required by the rule
to show substantial involvement.

Similarly, the appellate practice certification committee has been

deprived of all discretion regarding the substantial involvement requirement

24



of Rule 6-13.3(a) for initial certification. It cannot waive the 5-year practice
requirement, and, for almost all applicants, it cannot waive the requirement
that at least 30 percent of their practice must have been spent in appellate
practice during the 3-year period immediately preceding their applications
dates. But it must substitute for a portion of the 3-year requirement service
as appellate judges or as an attorney employed by an appellate court.
Despite this complete denial of discretion (to waive for most applicants and
to deny waiver for a few) for the appellate practice certification committee,
similar provisions in the rules for other certification areas allow the
committees in those areas to exercise some level of discretion, either on

their own or upon approval of BLSE.?”

27 See, e.g., Rule 6-4.3(g) (civil trial certification committee “may” waive
part of a substantial involvement requirement for certain judges); Rule 6-
5.3(b) (upon recommendation of the tax certification committee, BLSE
“‘may” waive a requirement that a 3-year substantial involvement
requirement immediately precede application date); Rule 6-7.3(a) (BLSE
and the wills, trusts, and estates certification committee “may’ approve
degrees in fields other than those set forth in the rule to substitute for one
year of the required time an applicant must have practiced); Rule 6-7.3(b)
(upon recommendation of the wills, trusts, and estates certification
committee, BLSE “may” waive a requirement that a portion of a 5-year
substantial involvement requirement immediately precede application date);
Rule 6-9.3(b) (upon recommendation of the real estate certification
committee, BLSE “may” waive a requirement that a 3-year substantial
involvement requirement immediately precede application date); Rule 6-
14.3((b) (upon recommendation of the health law committee, BLSE “may”
waive a requirement that a 3-year substantial involvement requirement
immediately precede application date); Rule 6-15.3(b) (immigration and
nationality certification committee “may” waive requirement that a 3-year
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Moreover, as discussed above, the appellate practice certification
committee is not allowed to waive requirements due to circumstances that
may have arisen in an applicant’s life or career, such as involvement in a
major trial that consumes an attorney for years. But that very situation is
specifically set forth as an allowable basis for the exercise of discretion by

other certification committees.28

substantial involvement requirement immediately precede application date):
Rule 6-17.3(b) (upon recommendation of the admiralty and maritime law
certification committee, BLSE “may” waive a requirement that a 5-year
substantial involvement requirement immediately precede application date);
Rule 6-18.3(b) (upon recommendation of the city, county and local
government certification committee, BLSE “may” waive a requirement that
a 3-year substantial involvement requirement immediately precede
application date); Rule 6-19.3(b) (upon recommendation of the aviation law
certification committee, BLSE “may” waive a requirement that a 3-year
substantial involvement requirement immediately precede application date);
Rule 6-31.3(a) (mandating the substitution of an LL. M. degree in
international law for one year of the practice requirement, but allowing a
similar substitution for an LL. M. in “another field approved by the
international litigation and arbitration certification committee”).

28 See, e.g., Rules 6-8.5(a)(1), 6-8.6(b) (granting discretion to the criminal
law certification committee to consider “protracted litigation” with regard to
satisfying requirements for the number of actions); Rules 6-11.2(d), 6-
11.3(a)(2) (granting “sole discretion” to the workers’ compensation
certification committee to determine what qualifies as a “substantial
equivalent” and stating that the committee “may” substitute such
equivalents for trials); Rule 6-11.4(b) (workers’ compensation “may”
substitute certain cases involving “protracted litigation” for the required
trials under the rule); Rule 6-16.4(b) (granting discretion to the business
litigation certification committee to consider involvement in protracted
adversary proceedings to satisfy “any” of the requirements regarding the
minimum number of matters).
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And the appellate practice certification committee is given no
discretion in determining what can constitute an appellate action for
purposes of determining whether applicants have handled the requisite
number of such matters. This is so even though other certification
committees are given significant discretion in making similar
determinations.?®

APS does not take issue with the delegation of discretion to any of

the certification committees discussed above. To the contrary, it

29 See, e.g, Rule 6-8.2(d)(6) (any criminal appellate action other than those
listed that “the criminal law certification committee considers substantive is
an appellate action”); Rule 6-16.3(b) (the business litigation certification
committee “may consider any civil dispute tried before a jury within the
allowable time period to satisfy the jury trial requirement if the applicant has
not tired a business litigation matter before a jury”);Rules 6-26.3(b)(2), (3),
and (4) (verified substantial involvement in patent infringement litigation,
trademark matters, or copyright matters at a government agency “may” be
considered for satisfaction of the minimum requirements for certification in
intellectual property; and verified substantial involvement in “other” areas of
intellectual property law not set forth in the rule “may” be considered to
determine overall proficiency); Rules 6-26.4(a), (2), (3), and (4) (verified
substantial in other areas of intellectual property not set forth in the rule
‘may” be considered to determine overall proficiency of recertification
applicants in intellectual property);Rule 6-27.3(b)(4)(G) (allowing the
education law certification committee to count as examples of service
necessary to meet the substantial involvement requirement “other
miscellaneous activities performed as lead lawyer on a discrete and
describable education law matter for an educational institution or party and
which the committee determines reflects substantial involvement in the
practice of education law”); Rule 6-29(3)(a) (allowing the juvenile law
certification committee to substitute experience in juvenile law other than
that set forth in the rule, experience which “may” include, “but is not limited
to” certain examples set forth).
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recognizes that each committee should have the discretion most
appropriate for its functioning and that the discretion most appropriate will
vary from subject area to subject area. It offers this demonstration of the
differences in discretion to show that the proposed changes do not achieve
consistency and to show that the discretion of the appellate practice
certification committee is being more restricted by the current proposals
than is that of other committees.

2 Avoiding Repetition

To the extent that the petition seeks to avoid repetition by taking
requirements out of each subject area and putting them in generic form in
Rule 6-3, it is a bad idea. Applicants and potential applicants look to the
rules regarding the subject area of interest, not to general rules. For
instance, those interested in certification or recertification in appellate
practice look to Rule 6-13. Taking requirements from this rule to put them
in a general rule to which these people are unlikely to refer would cause
confusion. Moreover, consolidating similar provisions from various areas of
certification does not really cause “repetition” for most lawyers because
they will seldom be even looking at the requirements applicable to any
subject area other than the one in which they are interested.

3 Supreme Court Review
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The idea of having this court review a greater number of changes is a
good one and would provide for a much more transparent process. But
accomplishing it by causing the extreme negative impact carried by the
current proposals is not the way to do it. The goal can easily be achieved
without any damage by simply amending Rule 1-12.1(a), quoted in n. 1,
supra, to eliminate BOG’s authority to amend the standards for individual
areas of certification.

V  CONCLUSION

The French poet/philosopher Jean de La Fontaine expressed
sentiments quite applicable to consideration of the present petition.
“Nothing is more dangerous than a friend without discretion; even a prudent
enemy is preferable.” The appellate practice certification committee, like all
certification committees, is a friend of certified lawyers. It wants to do the
right thing by them. But, if it is hamstrung by a lack of discretion, it will
disserve its friends. It will disserve certification. It will disserve fairness.

Thus, this court should not approve the proposed overall scheme to
destroy discretion. It should deny the petition in this cause (or at least
those portions of it that remove discretion if it feels that it can parse the
proposals in a manner that does so), and it should reinstate the provisions

of the appellate certification standards that BOG removed on its own.
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An alternative approach would be to simply add a new stand-alone
provision in Rule 6-13 indicating that for good cause shown, the appellate
practice certification committee can waive any requirement. Doing so
would restore the discretion taken from the committee by BOG’s overhaul
of the certification process. In the event this court determines that all
certification committees should have such discretion, the new provision
could be added to Rule 6-3 rather than Rule 6-13.

A second alternative approach, one that would not resolve all
problems but would provide discretion in the majority of situations in which
the appellate practice certification committee might wish to exercise it,
would be to take one of the actions urged in the preceding two paragraphs,
but limit its effect to recertification.

The bottom line is simple. However it is accomplished, discretion
must be retained. It has been a vital and critical part of the certification
process over the years and it needs to continue to be in the years to come.
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IN THE SUPREME COURT OF FLORIDA
IN RE: AMENDMENTS TO RULES
REGULATING THE FLORIDA BAR— Case No. SC21-164
RULES 6-3.5, 6-3.6, AND 6-10.3

APPENDIX TO COMMENTS OF
THE FLORIDA BAR APPELLATE PRACTICE SECTION
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Florida District Courts of Appeal
Number of Oral Arguments

Fiscal Year | 1st DCA | 2nd DCA | 3rd DCA | 4th DCA | 5th DCA
2019-20 123 352 189 246 212
2018-19 191 386 428 145 269
2017-18 226 416 549 183 254
2016-17 172 427 575 194 264
2015-16 229 477 575 222 254
2014-15 226 426 546 221 285
2013-14 249 398 643 166 232
2012-13 289 415 646 209 218
2011-12 261 411 686 272 304
2010-11 252 415 634 282 295

Note:
The information presented is a comparison across all DCA's. The statistics may not accurately
capture the numbers based on business processes.
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Florida District Courts of Appeal
Number of Dispositions

Fiscal Year | 1st DCA | 2nd DCA | 3rd DCA | 4th DCA | 5th DCA | Total
2019-20 4965 5168 2437 3782 3922 (20274
2018-19 5039 4954 2839 3790 3961 20583
2017-18 5151 5183 2684 4468 4239 21725
2016-17 5692 5781 2825 4846 4460 |23604
2015-16 5915 5988 3014 5321 4631 |24869
2014-15 6096 5890 3271 4954 4751 |24962
2013-14 6224 6371 3250 4728 4430 |[25003
2012-13 6228 6702 3463 5485 4883 |26761
2011-12 6868 6018 3417 5258 4886 |26447
2010-11 6925 6188 3480 4933 4601 |26127

Note:

The information presented is a comparison across all DCA's. The statistics may not accurately
capture the numbers based on business processes
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AMENDMENT #1: ARTICLE III SECTION 1
Article II1- Officers and Executive Council. Section 1.

Amend by substitution.

CURRENT WORDING

PROPOSED AMENDMENT

IF ADOPTED, WILL READ

Section 1. The officers of the
section are the chair, chair-
elect, vice-chair,
secretary/treasurer, and the
immediate past chair.

Section 1. The officers of the
section are the chair, chair-
elect, wice-chair, treasurer,
secretary, and the immediate
past chair.

Section 1. The officers of the
section are the chair, chair-
elect, treasurer, secretary, and
the immediate past chair.

Proposed by: Nicholas Shannin, Bylaws Chair

Rationale:

The new language will revise the titles of the officers to comport with current

section practice of having one officer serving the overlapping roles originally served by both the
“chair-elect” and the “vice chair,” while separating the duties of the secretary and treasurer as

individual officer positions.
Note:

Adoption of this bylaw amendment is inclusive of amending all references to these

offices throughout the bylaws to maintain consistency with this Amendment.
Bylaws Committee Recommendation: Amendment BE adopted.




AMENDMENT #2: ARTICLE IV SECTION 1
Article IV- Duties and Power of Officers. Section 1.

Amend by substitution.

CURRENT WORDING PROPOSED AMENDMENT | IF ADOPTED, WILL READ
Section 1. The chair (or Section 1. The chair ¢er Section 1. The chair (or
successively, the chair-elect or | sueeessively-the-chatr-eleet-or | chair-elect, in the absence of
vice-chair, in the absence of | wiee-chairinthe-abseneeof | the chair) presides at all

the chair) presides at all
meetings of the section and of
the executive council.

The chair i1s an ex-officio
member of each committee of
the section.

the-ehair) (or chair-elect, in
the absence of the chair)
presides at all meetings of the
section and of the executive
council.

The chair 1s a member of the
standing Nominating
Committee and is an ex-
officio member of each
committee of the section.

meetings of the section and of
the executive council.

The chair 1s a member of the
standing Nominating
Committee and is an ex-
officio member of each
committee of the section.

Proposed by: Nicholas Shannin, Bylaws Chair

Rationale: The duties of the chair description is revised to account for elimination of the “vice
chair” position, pending adoption of Amendment #1 above, and to clarify service on the
standing Nominating Committee.

Bylaws Committee Recommendation: Amendment BE adopted, pending adoption of
Amendment #1 above.



AMENDMENT #3: ARTICLE IV SECTION 3
Article IV- Duties and Power of Officers. Section 3.

Amend by removal.

CURRENT WORDING PROPOSED AMENDMENT | IF ADOPTED, WILL READ
Section 3. The vice-chair aids | Seetien-3.—Fhe-vice-chairatds | N/A
the chair and the chair-elect in | the-chairand-the-chair-eleetin

the performance of their the-performance-otthetr
responsibilities in the manner | respenstbiities+nthe-manner

and to the extent as either and-to-the-extent-as-etther

requests. The vice-chair requests—The-vice-chair

performs other duties and has | performs-other-duties-and-has

other powers as usually otherpowers-as-usually

pertain to the office of vice- pertatn-to-the oflice of viee-

chair or as designated by the | ehatreras-designated-by-the
executive council or the chair. | exeeutive-couneil-or-the-chair-

The vice-chair is an ex-officio | Fhe-vice-chairisan-ex—officto
member of each committee of | member-ofeach-committee-of

the section. the-seetion:

Proposed by: Nicholas Shannin, Bylaws Chair

Rationale:

pending adoption of Amendment #1 above.
Bylaws Committee Recommendation: Amendment BE adopted, pending adoption of

Amendment #1 above.

Removes language made obsolete by the deletion of the “vice chair* office,




AMENDMENT #4: ARTICLE IV SECTION 4
Article IV- Duties and Power of Officers. Section 4.

Amend by substitution.

CURRENT WORDING PROPOSED AMENDMENT | IF ADOPTED, WILL READ
Section 4. The Section 3. The Section 3. The treasurer
secretary/treasurer consults seeretary/treasurer consults consults with and assists the

with and assists the chair,
chair-elect, and vice-chair of
the section on the work of the
section generally, in the
manner and to the extent as
they may request. The
secretary/treasurer is the
custodian of all books, papers,
documents, and other property
of the section. The
secretary/treasurer keeps a
true record of the proceedings
of all meetings of the section
and of the executive council,
whether assembled or acting
under submission.

The secretary/treasurer also
monitors all accounts, reports,
and other documents prepared
on section funds, revenues,
and expenditures to make
certain that all accounts,
reports, and other documents
are accurate, and confers with
employees of The Florida Bar
in the proper disbursements of
section funds. The
secretary/treasurer reports on
the section's present and
projected financial condition
on request of the chair or
other members of the
executive council. The

with and assists the chair; and
chair-elect;-and-wee-chair of
the section on the work of the
section generally, in the
manner and to the extent as
they may request. The
seeretary/treasurer also
monitors all accounts, reports,
and other documents prepared
on section funds, revenues,
and expenditures to make
certain that all accounts,
reports, and other documents
are accurate, and confers with
employees of The Florida Bar
in the proper disbursements of
section funds. The
seeretary/treasurer reports on
the section's present and
projected financial condition
on request of the chair or
other members of the
executive council. The
seeretary/treasurer, in
conjunction with the chair, as
authorized by the executive
council, attends to the
business of the section. The
seeretary/treasurer is the chair
of the standing Finance
Committee; a member of the
standing Nominating
Committee; and is an ex-
officio member of each any

chair and chair-elect of the
section on the work of the
section generally, in the
manner and to the extent as
they may request. The
treasurer also monitors all
accounts, reports, and other
documents prepared on
section funds, revenues, and
expenditures to make certain
that all accounts, reports, and
other documents are accurate,
and confers with employees of
The Florida Bar in the proper
disbursements of section
funds. The treasurer reports
on the section's present and
projected financial condition
on request of the chair or
other members of the
executive council. The
treasurer, in conjunction with
the chair, as authorized by the
executive council, attends to
the business of the section.
The treasurer is the chair of
the standing Finance
Committee; a member of the
standing Nominating
Committee; and is an ex-
officio member of any
committee of the section that
generates revenue or impacts
the section finances, such as




secretary/treasurer, in
conjunction with the chair, as
authorized by the executive
council, attends to the
business of the section. The
secretary/treasurer is an ex-
officio member of each
committee of the section.

committee of the section that
generates revenue or impacts
the section finances, such as
the CLE Committee or the
Designated Reserve
Committee.

Section 4. The
secretaryftreasurer consults
with and assists the chair; and
chair-elect;-and-wee-chair of
the section on the work of the
section generally, in the
manner and to the extent as
they may request. The
secretaryftreasurer is the
custodian of all books, papers,
documents, and other property
of the section. The
secretaryftreasurer keeps a
true record of the proceedings
of all meetings of the section
and of the executive council,
whether assembled or acting
under submission. The
secretary shall be a member of
the standing Nominating
Committee, and shall serve as
an ex-officio member of any
Bylaws Committee convened

by the chair.

the CLE Committee or the
Designated Reserve
Committee.

Section 4. The secretary
consults with and assists the
chair and chair-elect of the
section on the work of the
section generally, in the
manner and to the extent as
they may request. The
secretary is the custodian of
all books, papers, documents,
and other property of the
section. The secretary keeps a
true record of the proceedings
of all meetings of the section
and of the executive council,
whether assembled or acting
under submission. The
secretary shall be a member of
the standing Nominating
Committee, and shall serve as
an ex-officio member of any
Bylaws Committee convened
by the chair.

Proposed by: Nicholas Shannin, Bylaws Chair
Rationale: The revised language is intended to provide the delineated and separated duties for
the office of treasurer and the office of secretary, pursuant to the division of those officers,
pending adoption of Amendment #1 above.
Bylaws Committee Recommendation: Amendment BE adopted, pending adoption of

Amendment #1 above.




AMENDMENT #5: ARTICLE IX SECTION 2
Article IX- Committees. Section 2.
Amend by revising standing committees.

CURRENT WORDING

PROPOSED AMENDMENT

IF ADOPTED, WILL READ

Section 2. Standing
committees of the section
shall be:

(A) Nominating;

(B) Continuing Legal
Education;

(C) Programs;

(D) Legislation;

(E) Communications

(F) Outreach

(G) Pro Bono; and

(H) Pro Se Handbook.

Any of these committees may
work jointly.

Section 2. Standing
Committees of the section
shall be:

(A) Nominating;

(B) Continuing Legal
Education;

(C) Programs & Outreach;

(D) Legislation;

(E) Communications;

(F) ©Outreach Publications;

(G) Pro Bono;

() Pro-Sc-Handbook
Finance; and

(I) Diversity & Inclusion.

Any of these Committees may
work jointly.

Section 2. Standing
Committees of the section
shall be:

(A)
(B)

©)
(D)
(E)
(F)

Nominating;
Continuing Legal
Education;

Programs & Outreach;
Legislation;
Communications;
Publications;

(G) Pro Bono;

(H) Finance; and

(I)  Diversity & Inclusion.

Any of these Committees may
work jointly.

Proposed by: Nicholas Shannin, Bylaws Chair

Rationale:

The new language will allow for the inclusion of the Finance and Diversity &
Inclusion Committees in the list of standing committees of the section.

It also merges the

former Programs Committee with the former Outreach Committee, and returns Publications to
its prior standing Committee status, inclusive of the former Pro Se Handbook Committee.
Bylaws Committee Recommendation: Amendment BE adopted.
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2021-2022 Appellate Practice Section
Officers and Executive Council Slate

POSITION/NOMINEE
Chair-Elect

Hon. Carrie Ann Wozniak

Vice Chair (Treasurer After Bylaw Amendment)

Kansas Gooden

Secretary/Treasurer (Secretary After Bylaw Amendment)

Courtney Brewer

EC Appointment for Term Expiring 06/30/2022

Joe Eagleton

EC Appointment for Term Expiring 06/30/2024

Diane DeWolf

Karla Ellis

Heather Kolinsky

Chance Lyman

Laura Roe
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