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Certifying Questions to The Florida
Supreme Court: What’s So Important?

by Raoul G. Cantero, III!

So you receive the decision in the
mail, and the only good thing about
the opinion is that they wrote one,
You scour the opinion for some ar-
cane rule of law, some insignificant
fact that you can say with a straight
face that the panel overlooked, you
find none. You then review the opin-
ion again, this time trying to concoct
some basis for conflict with another
district court of appeal. You come up
empty. Once again, the panel out-
smarted you. The opinion pretermits
any possible avenue for further re-
view. But suddenly a grin ereeps up
your face, and you sit there looking
like the Grinch just before Christ-

Message from the Chair

mas. This case, of course, presents an
issue of great public importance!

The Florida Supreme Court pos-
sesses discretionary jurisdiction over
cases that “pass upon a question cer-
tified to be of great public impor-
tance.” But what questions are of
“great public importance™ The an-
swer is elusive.

Before you draft that motion for
certification, you may want to con-
sider your chances of having such a
question certified. Discerning a
court’s reasons for certifying a ques-
tion as one of great public impor-
tance is not easy. Most opinions do
not discuss the reasoning behind the

Acceptable Judicial
Activism — Boosting
Professionalism

Those who know me understand
that I complain about activist judg-
ing at times, usually when I lose a
case. I have a basic belief in the ad-
versary system and I believe that
cases should be decided only on the
issues raised by the parties in an
appeal, rather than the issues which
might have been raised.

An exception to my opposition to
judicial activism is in the area of pro-
fessionalism. I think that judges can

and should take an active role in dis-
couraging unprofessional conduct by
attorneys. This role should not be
limited to discouraging such conduct
in ecases before that judge. I think
that judges should become more ac-
tive in discouraging unprofessional
conduct in situations outside the

cases over which they preside.
Some courts are more active than
others when it comes to boosting pro-
continued, page 26

certification, and much less fre-
quently do they discuss their reasons
for denying it. Some cases, however,
do offer a glimpse into the reasoning
process, This article discusses some
major reasons courts have stated for
certifying a question of great public
importance. It is not designed to con-
stitute a scientific survey, but to help
lawyers better estimate whether
their cases present certifiable ques-
tions.

One apparent requirement for cer-
tification is that the answer to the
guestion will benefit more than the
present litipants.® A mere conviction

See “Certifying Questions,” page 6
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Appellate Practice and Advocacy Section

Minutes Of The Executive Council Meeting

Held on September 3, 1998, Tampa Airport Marriott

I. CALL TO ORDER

Chair, Roy Wasson, called the
meeting to order at 2:15 p.m. All per-
sons in attendance signed the atten-
dance sheet. Roy Wasson introduced
the Section’s new program Adminis-
trator, Jamela H. Abaied.

II. APPROVAL OF MINUTES
OF JUNE MEETING

Following certain amendments
approved by the Executive Council,
the minutes of the
June 1998 meeting were approved.

1. COMMITTEE AND OTHER
REPORTS

An item regarding new business
was taken out of turn in order that
Tony Musto be able to announce that
the Government Lawyers Section
will be sponsoring a CLE pregram in
the Spring or Summer of 1999 re-
garding “Practice Before the Florida
Supreme Court.” It will be a one-day
program that focuses on written and
oral advocacy before the Supreme
Court. It will feature a mock oral ar-
gument followed by a question and
answer gession. He suggested that
the Appellate Practice & Advocacy
Section co-sponsor the event and will
present for approval a proposal at
the January 1999 meeting.

Moving to the Committee Reports,
Roy Wasson reminded all present of
the mission of the Committees. This
year, Committee Chairs are to ap-
point their committee members
based upon past performance and a
commitment to be actively involved.
Participation should be based upon
task/event-oriented performance.

A. Appellate Practice Workshop

Tom Hall reported that 24 stu-
dents attended the 3 1/2 day skills
workshop held at Stetson University.
The focus was on how to improve ap-
pellate writing and oral argument
skills. The seminar produced
$3,000.00 in profit. It was a very suc-
cessful event and received positive
reviews, both from the students and
the faculty. The seminar served the

overriding goal of presenting appel-
late practice as a unique speciality.
Tom will oversee the next workshop
scheduled to occur the second or
third week of July 1999, again in con-
Junction with Stetson Law School.
Roy Wasson expressed the apprecia-
tion of the Executive Council for the
hard work and success of this event.

B. Publications Committee

Kim Staffa reported on the status
of The Record. The September issue
is to be published in the next one to
two weeks. The articles are lined up
for the December issue, which will
begin the editorial process on Octo-
ber 15, 1998. We are continuing to
look for articles to be published in the
March 1999 issue of The Record.
Brendan lLee has been appointed as
the Executive Editor to assist Kim
this year.

Cindy Hofmann reported that Pat
Kelly had volunteered to assist with
publication of The Guide. Roy Wasson
requests that the chairman of the
Publications Committee contact Pat
and ask her to serve as editor of The
Guide for the 1999 edition.

C. CLE Committee

Jack Aiello reported that the CLE
Committee had met earlier in the
day during which time the six core
members attended the meeting. The
Hot Topics seminar will be held again
this year before becoming a bi-an-
nual event. The seminar entitled
“May It Please The Court: Hot Top-
ics in Appellate Practice” is sched-
uled for October 29, 1998 in Tampa.
The nine speakers consist of Judges
and Justices from Florida. There
were 150 attendees at last yvear’s
event.

The Appellate Certification Re-
view course was held again in the
Winter of 1998. There were 55 at-
tendees and the seminar produced a
$6,000.00 profit. It was reported
that all eight individuals who passed
the Appellate Certification Exam
this year attended the review course.

During 1999, in lieu of the Hot
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Topics seminar, the Committee will
produce a general appellate seminar
addressing trial and post-trial proce-
dures geared to both trial and appel-
late lawyers. Steve Stark is heading
the steering committee for this semi-
nar. They are currently exploring a
co-sponsorship with the Trial Law-
yers Section.

The Committee is also planning to
co-sponsor an appellate practice for
family law practitioners seminar.
Debra Sutton is chairing the steer-
ing committee for this program. It
will be a half-day event regarding
preservation of the record and appel-
late techniques.

There are plans to also include
during 1998 a co-sponsorship with
the Government Lawyers Section of
the Supreme Court Program men-
tioned earlier by Tony Musto. This is
to be discussed again at the January
1999 meeting.

The Committee is planning a
seminar regarding appeals of admin-
istrative proceedings. The steering
committee for this program will be
appointed in January 1999.

There was a general discussion re-
garding the desire to add topics re-
garding ethics and professionalism
in recognition of the growing focus
upon ethics training as reflected in
the current requirement that five
hours of CLE be devoted to ethics
each reporting period.

D. Memhership Committee
Jamela Abaied advised that the
current membership is in the high
900’s having dropped from 1,027. Roy
Wasson recommended that the Com-
mittee appoint more members.Tom
Hall suggested that the Committee
explore a joint dues program with
other Sections. Tom will act as a liaj-
son to explore such a program with
the Government Lawyers Section,
Roy Wasson requests that the Mem-
bership Committee be prepared to
report on the alternatives and bring
forth a concrete suggestion for a joint
dues program at the January 1999
meeting. Judge Polen also suggested




a dues sharing program with the
Family Law Section.

Roy Wasson requests that the Pub-
lications Committee report back at
the January 1999 meeting regarding
a recommendation for inclusion of
the appellate rules in The Guide. The
prior survey regarding whether to
put the rules in The Guide did not
indicate much desire for this feature.
Calianne Lantz suggested putting
the rules back in The Guide.

E. Appellate Court Liaison
Commitiee

Jack Shaw reported that there has
been a lack of active participation by
the members of this Committee. The
mission is to facilitate communica-
tions between appellate lawyers and
appellate judges. The mission has
been pursued through personal vis-
its, mailings and telephone calls. In
addition, the Committee put on the
CLE program on PCA’s held in the
past. Two suggestions currently be-
ing considered are the facilitation
and publication of a poll of appellate
Judges similar to that taken by the
Texas Bar Association. It is a series
of questions to elicit answers from
the judges indicating what they want
from lawyers in regard to oral argu-
ment and other issues, Roy Wasson
requests that Jack contact the judges
to find out how the Committee can
better connect with the courts and
fulfill its mission.

Judge Polen raised the issue of ap-
pellate evaluation forms. The appel-
late judges have heen receiving very
few of these. There was concem that
if lawyers do not utilize this program
that it will not be continued and may
be replaced by something else. The
suggestion was made that Jack au-
thor an informational article encour-
aging appellate lawyers to partici-
pate in the program. Jacqueline
Griffin will be contacted regarding
her invelvement in the original cre-
ation of the program.

F. Civil Appellate Practice Com-
mittee

Robert Sturgess reported that the
purpose of this Committee is to pro-
mote and improve the perception and
quality of appellate practice. There is
an ongoing appellate liaison project.
A member of the Committee is also
preparing to submit a definitive ar-

ticle on appellate practice for publi-
cation in The Florida Bar Journal.

G. Amicus Curiae Committee

John Crabtree presented the re-
port. Members of the Committee
have researched all substantive am-
tcus curiae law in the State of Florida
and the Committee is preparing an
article for The Florida Bar Journal.
A discussion ensued regarding the
current dispute between court re-
porters and some appellate practitio-
ners and the difference in price per
page for appellate trial transeripts
versus depositions. It was ultimately
resolved that the Appellate Practice
& Advocacy Section would not take
a stand on this issue at this time, The
Executive Council charged John
Crabtree to take the issue to the Ap-
pellate Rules Committee for consid-
eration.

H. Council of Sections

Cindy Hofmann reported that
there were a number of important
issues being discussed in the Coun-
cil of Sections at this time. Of par-
ticular interest is the need to con-
tinue monitoring the state of affairs
in the Legislature regarding the low
number of attomey legislators. There
was also an ongoing discussion re-
garding the involvement of lawyers
in ancillary business practices. Fi-
nally, at this time, it appears that the
CLE Committee will continue in its
current status without a reduction in
Committee representation.

1. Appellate Rules Liaison Com-
mittee

Raoul Cantero reported that the
suggested rule changes being pub-
lished in the upcoming issue of The
Record have already been approved
by the Appellate Rules Committee.
Raoul Cantero moved that the Ex-
ecutive Council recommend that the
Appellate Rules Committee adopt
the recommendation of the subcom-
mittee that 13 point type be required
in all Florida appellate pleadings.
John Crabtree seconded the motion.
It passed unanimously.

Tom Hall urged our Section to wait
on the Supreme Court’s review of
appellate rules submitted on the four
year cycle. Raoul Cantero agreed
that his Committee would institu-
tionalize a procedure fer such pro-
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cess. Roy Wasson requests that a mis-
sion statement be prepared and an
outline of the procedures be followed.
This is to be presented at the Janu-
ary 1999 meeting.

oJ. Programs Committee
No report.

K. Board of Governors Liaison

Morris Silberman reported on the
issues currently being considered by
the Board of Govemors. Of particu-
lar interest is the ancillary business
study which focuses on situations
where lawyers are working for other
businesses such as CPA firms in or-
der to service clients in the context
of the provision of accounting ser-
vices. He will continue to advise the
Council of issues of interest to the
Section.

L. Appellate Certification Liai-
son Committee
No report.

M. Federal Appellate Practice
Committee
No report.

N. Criminal Appellate Practice
Committee
Ne report.

O. Appellate Mediation Commit-
tee
No report.

P. Legislative Commitiece

George Vaka reported that a pro-
cedure was set up last year for the
Committee to review the prefiled bill
summaries and analyze them to de-
termine whether there are any that
may have an adverse impact upon
the appellate practitioner. There
were no relevant bills in the 1998
session. For 1999, he anticipates that
there will be bills which try to con-
trol both plaintiff’s and defendant’s
attomey’s fees. The prefiling of bills
will begin in November, The goal is
to moniter, but not necessarily to
take a position.

Q. Judicial Evaluation Program
Liaison
No report.

Roy Wasson requests that all Com-
mittee Chairs whe were unable to




MINUTES OF EXECUTIVE
COUNCIL MEETING

froun pooe

present a report at the Executive
Council meeting provide written re-
ports for the Agenda and Minutes.

IV. OLD BUSINESS
A. Section Website

The Section Website is in the
works. Roy Wasson requests that
there be a report for the January
1999 meeting regarding a concrete
plan of action.
B. Other

Judge Cope reported on the PCA
Committee appointed by the Judicial
Management Council. The PCA Com-
mittee will be holding a meeting with
an open forum at the January 1999
Bar Meeting. All are invited and it is
expected to involve a panel discus-
sion with questions and answers. The
PCA Committee continues to analyze
the issue. Roy Wasson requests that
Jack Shaw undertake to obtain com-
munications from the membership
regarding ideas on this issue and
determine whether the Section
should take a position. Ideas under
consideration include adoption of the
Eleventh Circuit model, as well as
other possibilities. Judge Cope re-

quests that any position to be taken
by the Appellate Practice & Advocacy
Section be expressed as soon as pos-
sible.

V. NEW BUSINESS
A.Center for Professionalism
Joint Seminar

This proposal has been presented
for a joint seminar. Roy Wasson re-
ferred the matter to the CLE Com-
mittee for a report in January 1999.

B. Practice Management Sec-
tion Liaison

The Appellate Practice & Advo-
cacy Section is to appoint a liaison.
Cindy Hofmann is so appointed and
is to report back at the January 1999
meeting,

C. Budget Amendment — Na-
tional Moot Court Regionals
Raoul Cantero reported that
Michael Richman of Nova Law
School continues to encourage the
Appellate Practice & Advocacy Sec-
tion to host the 1999 Regional Moot
Court Competition. The Section’s
prior application is under consider-
ation for 1999 and the National Moot
Court Committee has requested that
scmeone from Florida attend the
1998 event in Georgia to observe the
competition. Raoul Cantero proposed
that the Section appoint a Chair for
the Regionals and proposed that

Michael Richman be appointed and
that Nova Law School be asked to
host the competition. George Vaka
mentioned that the University of
Florida has indicated that it is very
interested in hosting as well. George
Vaka moved that the Appellate Prac-
tice & Advocacy Section undertake to
sponsor the National Regional Moot
Court Competition for 1999. Jack
Shaw seconded the motion. The mo-
tion passed.

Raoul Canterec moved that
Michael Richman be appeinted as
the Section’s delegate to view the
1998 competition in Georgia. George
Vaka seconded the motion. The mo-
tion passed. It is anticipated that
Nova Law School will provide the fa-
cilities and schedule the events and
that the Appellate Practice & Advo-
cacy Section will obtain the neces-
sary judges.

George Vaka moved to delete the
line item from the current budget
showing revenue from the 1998
Regionals competition on the
grounds that it will not be occurring
this year. Tom Hall seconded the
motion. The motion passed.

V1. ADJOURNMENT

The meeting was adjoumed at 5:15
p.m.

(These Minutes to be approved at
the January 1999 Executive Council
Meeting.)

9:00 a.m. — 10:00 a.m.
9:30 am. - 11:30 a.m.
11:00 a.m. — 12:00 p.m.
10:00 a.m. - 11:00 a.m,
2:30 pm. - 5:30 p.m.

Appellate Practice and Advocacy Section

1999 Midyear Meeting Schedule

Thursday, January 21, 1999

CLE
Amicus Curiae
Long Range

Civil Appellate Practice

Appellate Executive Council Meeting




IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA FOURTH DISTRICT,
P.O. BOX 3315, WEST PALM BEACH, FL 33402

ADMINISTRATIVE ORDER:
In re Appellate Mediation and Case Management

Pursuant to the affirmative vote of a majority of the judges of this court and the approval of the Florida
Supreme Court by Administrative Order dated October 7, 1998, the court hereby establishes the follow-
ing procedures for implementation of appellate mediation and case management in civil cases effective
November 1, 1998: )

1. The court may direct the parties and attorneys for the parties to appear before a mediator appointed
by the court for
mediation or case management conference to consider possibility of settlement, simplification of issues,
and such other matters as may aid the parties or the court in disposition of the case.

2. The selection and setting of a case for mediation conference does not toll the time for compliance with
any of the timeframes set forth in the Florida Rules of Appellate Procedure. The court may, upon motion
and for good cause shown, stay or extend the time for preparation of the record, or the filing of briefs. The
incurring of costs for the preparation of the record or the filing of briefs shall not alene constitute good
cause.

3. The attorneys for the parties may be required to submit preliminary mediation information forms
and mediation summaries as directed by the court.

4. Once selected for mediation, participation is mandatory.

Mediation services will be provided free of charge by a court mediation officer. With the consent of all
parties, mediation may be conducted by a private mediator selected by the parties and at the cost of the
parties.

5. Mediation sessions may be conducted in person at the court mediation office, or by telephone confer-
ence, at the discretion of the mediation officer.

6. Failure of an attorney or designated party to appear for a duly sch-eduled mediation conference, with-
out good cause, may result in the imposition of sanctions by the court.

7. All appellate mediation sessions shall be confidential in a manner consistent with Chapter 44, Florida
Statutes. If full or partial settlement is reached, the mediation officer will report to the court the written
agreement reached, including any written agreements made by counsel and the parties as to any of the
matters considered.

8. Based on any agreements reached at the mediation conference, the court may enter an appropriate
order which will control all subsequent proceedings, unless modified by the court to prevent manifest
injustice.

DONE AND ORDERED at West Palm Beach, Florida, on October 14, 1998.
ATTEST:

MARILYN BEUTTENMULLER
CLERK

Chief Judge Barry Stone




CERTIFYING QUESTIONS
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that the Florida Supreme Court
should hear the case should not suf-
fice.* As one judge heatedly put it, “It
will simply not do to say that an is-
sue is of ‘great public importance’
just because, for reasons which may
be worthy but are not reflected in the
constitution, it is thought that the
supreme court should hear a case.
The end does not justify the means
even in questions of appellate re-
view.”™ Other judges have chastised
a majority opinion for certifying un-
important issues: “If the majority
members of this court are interested
in revising {the statutel, then they
should contact their legislative rep-
resentatives rather than send a bo-
gus issue to the Florida Supreme
Court.” Still other judges have ar-
gued that some issues are foo impor-
tant for certification and should be
left for the Legislature.”

It also seems self-evident that an
issue of “great public importance”
must mean importance throughout
the state, not limited to one geo-
graphic area.® Courts of appeal can
always hear or rehear cases en banc
that are of “exceptional importance.”
It would seem, therefore, that issues
of “great public importance,” but lim-
ited in their reach to the jurisdiction
of a particular appellate district, are
more appropriate for en bane
congideration by that district court
than for certification to the Florida
Supreme Court.

One thing is clear, however: under
the rule as amended in 1980, the is-
sue need not be of great public inter-
est, but only of great public impor-
tance.® The distinction is deceptively
crucial. The rule formerly allowed
review of questions certified to be of
“great public interest,” but was
changed in 1980 in recognition that
some legal issues may have “great
public importance” but may not be
sufficiently known to generate “great
public interest.™?

Important issues with far-
reaching consequences

One commen reason for certifica-
tion is where the question involved
may have far-reaching consequences.

This, of course, begs the question of
what issues have “far-reaching con-
sequences.” In some cases, the con-
sequences are quite obvious. For ex-
ample, in Smith v. State," the issue
was whether the trial court’s stan-
dard instruction concerning the bur-
den of proof on the insanity defense,
which the Supreme Court subse-
quently held reversible error, consti-
tuted fundamental error. The court of
appeal certified the question because
of the “far-reaching possible conse-
quences” of a holding that would ex-
pose many previously-final criminal
convictions to collateral attack.!?

Other examples offer further guid-
ance. In one case, the court certified
the guestion because the issue could
“potentially affect{] thousands of
mortgages in the state.™? Another
court, in certifying a question involv-
ing a county’s challenge to the
constitutionality of a statute,
“Irlecogniz[ed] the impact of Florida’s
Growth Management Act upon county
governments and the state.™ Yet an-
other “recognize{d] the ever increas-
ing need for new school facilities
caused by the rapid development in
this state and the budgetary problems
faced by school boards throughout the
state, .. "5 Other cases present simi-
lar specific questions with important
statewide consequences,'®

Some courts are more vague in
certifying questions on this ground,
stating that they do so because the
court could “foresee the potentially
broad ramifications of this issue .. ™"
Exactly what issues have far-reach-
ing consequences, however, can be a
matter of debate.'®

Cases of first impression
Another popular basis for certifi-
cation is that the case presents an
issue of first impression. The Florida
Supreme Court has recognized that
the certification function of the dis-
trict courts of appeal “is particularly
applicable to decisions . . . of first
impression, . . .”!° Despite this state-
ment, this can be a controversial rea-
son for certification. At least one
Jjudge has objected to certification on
this basis, arguing that the court
“should not pass the buck to the Su-
preme Court merely because a par-
ticular case is difficult or one of first
impression.™® Indeed, that a case
presents an issue of first impression
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in this state would not in itself seem
to establish a question of great pub-
lic importance. One can think of
many esoteric questions, of no par-
ticular relevance in other cases, that
no Florida court has decided.

Some cases base their decision to
certify solely on this ground.? Oth-
ers do not expressly certify on this
ground, but note that the case pre-
sents an issue of first impression, and
later certify the question with no
stated reason, thus implying that at
least a tacit basis for the certification
was that the issue was one of first
impression.?2 Cases certifying on this
ground may also articulate other
grounds for certification.?

Issues that arise

frequently

Another ground for certification is
that an issue has arisen frequently
or may arise frequently in the future.
Several courts have certified gues-
tions on this ground.” For example,
in Ordini v. Ordini,” the court certi-
fied the question of whether “income”
for purposes of child support includes
gifts from family members, certifying
in part because “the cases in which
adult children are regularly receiv-
ing assistance from parents are prob-
ably going to become more frequent,
because the opportunity to earn and
save substantial sums is not the
same for this generation, as it was for
the last.” As with cases certifying is-
sues of first impression, however,
cases certifying issues that arise fre-
quently also generally assert other
grounds as well.?® Therefore, al-
though the fact that an issue arises
frequently may constitute some evi-
dence that it is an issue of great pub-
licimportance, it may not be enough,
standing alone, to cbtain certification
of a question.

Unclear caselaw

Another major reason for certify-
ing a question as one of great public
importance is unclear or confused
caselaw.? For example, in Hastings
0. Denning,” the Second District cer-
tified a question concerning appeals
from orders determining entitlement
to worker’s compensation tmmu-
nity.? The court noted the “conflict-
ing manner” in which courts, even
within the same district, had re-
solved the jurisdictional problem as-




sociated with the rule.® Also, in In Re
Estate of Tolin,* the dissent argued
that the question concerning the de-
struction of a will should be certified
because “[t]he caselaw is unclear, one
case holding that destruction of a
carbon copy is effective, and another
case holding that destruction of a
conformed copy is not.”* On rehear-
ing, the panel members agreed to cer-
tify the question.¥

Some cases have certified ques-
tions of great public importance even
though the court noted conflict with
another case.® These cases do not
explain why they certified a question
of great public importance rather
than certifying a conflict, which is
another basis for Florida Supreme
Court jurisdiction, Certification on
either ground grants the Florida Su-
preme Court discretionary jurisdic-
tion, and the Supreme Court liber-
ally accepts jurisdiction over certified
questions regardless of the basis for
certification. The court certifying the
question may, however, want to frame
the issue in the Supreme Court, and
answer the question itself elsewhere
in its opinion.*® Moreover, in a few
cases where the Florida Supreme
Court has accepted (or reserved a
determination of) jurisdiction based
on certified conflict, upon reviewing
the case the Court determined that
in fact no conflict existed, and there-
fore dismissed the appeal for lack of
Jurisdiction.3® Certification of a ques-
tion avoids that risk.

Perhaps with this danger in mind,
some cases have certified questions
of great public importance where
conflict with other cases was debat-
able er only implied. This was most
apparent in Hillsborough County
Aviation Authority v. Hillsborough
County Governmental Employees
Ass’n.¥ where the court emphasized
that because the conflict arose from
dicte in one of the cases, it did not
certify a conflict. Instead, the court
certified a question of great public
importance.

Other cases have certified a ques-
tion where their decisions might ap-
pear to conflict with Florida Supreme
Court precedent.® The possible rea-
son for such certification is that a dis-
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a Florida Supreme Court case. In-
stead, courts certify a question. At
least one judge disagrees with this
use of the certification process, how-
ever, arguing that “it is one of our
basic functions to interpret, and by
that extend in preper situations,
cases decided by our Supreme
Court.” According to that judge, cer-
tifying questions regarding interpre-
tation of the Supreme Court’s deci-
sions “is to transfer our duty in this
regard.”*! As with other bases for cer-
tification, some cases seem to use a
conflict in decisions as an additional,
but not sole, basis for certifying the
question.*?

Public policy issues

“The Florida Supreme Court is, of
course, the ultimate judicial policy
maker and perceiver.”® Therefore,
courts often certify guestions when
the answer depends less on applying
current law than on considerations
of public policy. For example, in
Brown v. City of Pinellas Park,* po-
lice were involved in a high-speed
chase of a car that ran through a red
light. Eventually, 14 officers joined
the chase, running through several
red lights in the process. During the
chase, a squad car slammed into a
bystanding vehicle, killing the occu-
pants of both cars. Although the court
acknowledged the general Florida
law granting immunity to law en-
forcement personnel involved in
high-speed chases, the court thought
the facts involved in that case were
much more egregious, and the trag-
edy more avoidable, than those in-
volved in previous cases. In certify-
ing the question, the court noted that
“this case hinges basically upen a
determination of public policy as to
which there may be reasonably dif-
fering views.”s

Other courts have certified simi-
lar questions involving public policy
issues.®® In fact, at least one judge
has disagreed with a court’s failure
to certify a question where the issue
in the case, at least in the opinion of
the dissenting judge, was “a policy
question, not a purely legal question,
or even a fairness question.”™” Some
courts alse certify questions involv-
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Old precedent

Another basis for certification is
the re-examination of an issue due to
the passage of time.*® In Taylor v.
State, for example, the court certified
the question of whether attempted
manslaughter iz a crime under
Florida Statutes, “[blecause the ques-
tion has not been directly addressed
by the Supreme Court in almost 50
years . . "™ Other cases have certi-
fied a question “in order to permit the
supreme court to revisit” an issue it
has not addressed in some time.

This basis for certification often
occurs In an expanding field of law
or where new technology argues for
a change in the law, In MeMullin v.
State,* the issue was the admissibil-
ity of expert testimony concerning
the reliability of eyewitness accounts
due to psychological factors. The
Florida Supreme Court had decided
the issue 12 years earlier.’® The court
recognized the binding Florida law,
but nevertheless certified the issue
because the Florida Supreme Court
might want to consider the decisions
rendered and studies conducted in
the intervening years.* The dissent-
ing opinion argued, however, that
passage of time alone should never
be enough for certification.™

Whether conditions have changed
since the Florida Supreme Court’s
last pronouncement can be hotly dis-
puted. In Fisel v. Wynns, the court
agreed to certify the gquestion
whether changing conditions in
Florida in the last 21 years had al-
tered the public policy “so that a live-
stock owner may now be liable for
injuries resulting when the owner’s
livestock wanders through an open
gate, and the reason the gate is open
is unknown.”® The dissent protested
that “[t]here is nothing in the record
before us in this case to suggest a
‘change in conditions in Florida’ since
1973 in regard to the liability of live-
stock owners, . . .77

This basis for certification raises
the question of how much time
should lapse before a court of appeal
asks the Florida Supreme Court to
reconsider its own precedent. Some
cases suggest the passage of time

need not be great for the issue to be
: i€ tho jemmao fo 2
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First District Court of Appeal certi-
fied a question even though the
Florida Supreme Court had decided
the question only 15 years earlier.®
The issue, however, was whether the
Florida Wrongful Death Act® permit-
ted recevery on behalf of stillborn
children who died as a result of inju-
ries received while in the mother’s
womb, which the panel, in deference
to the concurring judge, thought was
important enough for the Florida
Supreme Court to reconsider.® In
McMullin, the concurring judge
seemed to believe the answer de-
pended on the issue to be considered,
and noted, as to the circumstances in
that case, that “the world of psychol-
ogy and the subject of eyewitness
identifications has turned over sev-
eral times in that brief [12-year]
span.”®?

QOther courts have certified ques-
tions of “great public importance”
when they believed that the Florida
Supreme Court should modify or
overrule its prior cases.® Indeed, the
Florida Supreme Court itself has in-
vited courts of appeals to certify
questions on this basis in lieu of de-
viating from binding precedent.®

Intervening law

A related basis for certification is
the confusion generated when deci-
sions of the Florida Supreme Court
seem to implicitly overrule prior
cases from that court or from the dis-
trict courts of appeal. Courts often
certify such questions to give the
Florida Supreme Court the opportu-
nity to clarify the issue.® These cases
are unclear on whether the “great
public importance” requirement was
satisfied by the mere existence of an
ambiguity or whether, aside from the
ambiguity, the questions were inde-
pendently of “great public impor-
tance ™

Courts also certify questions when
intervening decisions of the United
States Supreme Court would seem to
overrule a Florida Supreme Court
case, but the court of appeal is reluc-
tant to so hold on its own.¥ Some-
times intervening federal cases do
not expressly overrule Florida law
because they are based on the inter-

pretation of a federal statute, but the
court of appeal certifies the question
anyway to give the Florida Supreme
Court the opportunity to interpret a
similar Florida statute in light of the
new federal case.® The same hap-
pens when the United States Su-
preme Court overrules a case on
which the Florida Supreme Court
relied in formulating Florida 1law.°

Popular areas of
certification: discerning
the trends

Statistics showing which areas of
the law are most often certified can
also help in predicting which issues
are more likely to receive favorable
consideration. For example, of the
guestions certified in 1985, about
77% concerned procedural issues,
and 23% substantive issues. By far
the greatest number of certifications
— 60% — occurred in the area of
criminal procedure. Issues of consti-
tutional law and torts each were in-
volved in 12% of the certifications. No
other area of the law was involved to
any significant extent. By 1995, the
percentage of tort questions certified
had increased to 25%, constitutional
questions remained about the same
at 10%, and criminal law questions
had decreased to 52%. One new area
of the law receiving a significant
amount of certifications was admin-
istrative law (10%).

While percentages will change
from year to year, these rough statis-
tics do show the courts’ predilection
for certifying questions concerning
criminal precedure, constitutional
law, and torts. Issues in other areas
of law have a substantially dimin-
ished chance of achieving certifica-
tion.

The practitioner also should keep
in mind that the chances that a court
will certify a question are quite slim.
From 1985 to 1995, the number of
questions certified varied from a low
of 88 in 1988 to a high of 189 in 1991,
while averaging about 127 certifica-
tions per year, or roughly 25 per dis-
trict. This averages to about two cer-
tified questions per month of the
roughly 3,000 cases per year decided
by the district courts of appeal. Be-
cause the courts of appeal often cer-
tify questions even without a request,
the number of motions for certifica-
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tion granted is even less than that.
Moreover, since 1991 the trend is to-
ward a general reduction in the num-
ber of questions certified.

Presenting a question to
the court

The appellate rules permit parties
to request certification.” Some
courts have certified “the 1ssue” with-
out delineating a specifie question.™
The better practice, however, in view
of the rule allowing certifications of
guestions of great public importance,
ig for the court to articulate a specific
question. Therefore, counsel should
assist the court when requesting cer-
tification by submitting a proposed
question. Sometimes, only when the
court reviews the question will it re-
alize the importance of the matter.

Finally, practitioners should be
aware that a court’s certification of a
question does not automatically es-
tablish Supreme Court jurisdiction.
The party who requested certifica-
tion (most likely the non-prevailing
party on appeal) must, pursuant to
the appellate rules, file a notice to
invoke the discretionary jurisdiction
of the Florida Supreme Court within
30 days of rendition of the court of
appeal’s decision, as the term rendi-
tion is defined in the rules.” Many
certified guestions have remained
unanswered because counsel failed to
realize that getting the question cer-
tified was only an important first step
to Supreme Court review, and not the
jurisdictional document itself. Be-
cause the court of appeal has certi-
fied the question, however, that party
need not file a jurisdictional briefin
the Florida Supreme Court, asis usu-
ally required in discretionary juris-
diction cases, but can wait for the
Court to accept (or reserve ruling on)
jurisdiction and establish a briefing
schedule.

Conclusion

While the kinds of questions dis-
cussed do not establish to a scientific
certainty which questions are likely
to be certified, they do provide some
guidance to the practitioner in dis-
cerning whether a particular issue is
likely to be certified, and allow a ba-
sis from which a practitioner can ar-
gue for certification.

Se you look over that opinion you




received once again, this time keep-
ing in mind some of the trends dis-
cussed in this article, and you scour
the pages for some important ques-
tion. You find no issue of far-reach-
ing consequences, no issue of first
impression, no issue repeatedly com-
ing before the court, no Supreme
Court precedent that has not been
revisited in the last 50 years, no need
for clarification of the law, and no is-
sues of public policy. To make matters
worse, the case is not about criminal
procedure, constitutional law, or
torts, but about the rule against per-
petuities. Now what do you do? Well,
there'’s always that motion for clari-
fication. . .
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?  See Fla. R. App. P. 9.030{aX2XAXv); see
also Art. 5, § 3(b)(4), Fla. Const. (1980) (pro-
viding that the Florida Supreme Court *may
review any decision of a district court of ap-
peal that passes upon a question of great pub-
lic importance, . . .”). Although jurisdiction is
discretionary, as a practical matter the Su-
preme Court accepts jurisdiction in nearly all
cases in which a district court of appeal certi-
fies conflict.

! See Sunshine Meadows Condominium
Assn., Inc. v. Bank One, Dayton, N.A.,599 So.2d
1004, 1009 n.1 (Fla. 4th DCA 1992) {Farmer,
J., dissenting} (arguing that no “great public
importance” existed “in a case invelving ab-
struse questions of parties’ expectations in in-
vesting in an equestrian center”).

* See Sunshine Vistas Homeowners v.
Caruana, 597 So. 2d 809, 811 (Fla. 3d DCA
1992} (Schwartz, C.J., dissenting). In Ceruana,
Chief Judge Schwartz castigated the major-
ity for agreeing to certify a question that was
not of great importance “to anyone but the liti-
gants and an abstractor or two.” Id. at 811.

5 Carvanae, 597 So. 2d at 811 n.l1
(Schwartz, C.J., dissenting).

§  Fisel v. Wynns, 650 So. 2d 46, 52 (Fla.
5th DCA 1994) {Cobb, J., dizsenting}).

7 SBee e.g., Young v. St. Vincent’s Medical
Center, Inc., 653 So. 2d 499, 507 (Fia. 15t DCA
1995} (Webster, 1., dissenting).

8 Cf Young v. State, 678 So. 2d 427, 429
{Fla. 4th DCA 1996) (certifying a question in
part because the issue “affects numerous
crimminal defendants within this district and
throughout the state”); Gibbs v State, 676 So.
2d 1001, 10906 (Fla. 4th DCA 1996} (certifying
a question in part because the issue “affects

numerous prosecutions in this and other dis-
tricts™).

* See Fla. R. App. P. 9.030 (committee
note, 1980 amendment}.

word

1497 So. 2d 910 (Fla. 3d DCA 1986).

2 497 So.2d at 912.

¥ See Beach v. Great Western Bank, 670
So. 2d 986, 994 (Fla. 4th DCA 1996).

% See Santa Rosa County v. Administra-
tion Com'n, Div. of Admin. Hearings, 642 So.
2d 618, 624 (Fla. 1st DCA 1994). The dissent
disagreed with certification, arguing that
“[tlhere is certainly nothing remarkable or
unique in the application of [a leng-standing
rule] to a county, an arm of the state, forbid-
ding it to sue its head.” Id. at 624 (Ervin, J.,
dissenting).
58t John’s County v. Northeast Florida Build-
ers Assoc., 559 So. 2d 363, 364 (Fla. 5th DCA
1990).

% See, e.g., Humana of Floride, Inc. v.
McKaughan on behalf of McKaughan, 652 So.
2d 852, 863 (Fla. 2d DCA 1995) (“recognizing
the state-wide importance of our decision and
the significant impact it will have on the fu-
ture administration of the [Florida Birth-Re-
lated Neurological Injury Compensation]
Plan, we certify . . .»); In re E.F,, 639 So. 2d
639, 645 (Fla. 2d DCA 1994) (“the unfulfilled
mandate for guardians ad litem in termina-
tion proceedings creates an important issue
with petential constitutional ramifications™;
Dykstra-Gulick v. Gulick, 604 So. 2d 1282,
1283 (Fla. 5th DCA 1992} (noting the “impor-
tant social implications of the doctrine of
interspouaal immunity™); Sunshine Meadows,
599 So. 2d at 1007 (certifying the question
“[blecause the condominium development in-
dustry is a vital part of the Florida economy
and is affected by the ability of lending insti-
tutions to loan money for such developments,
R R

Y7 Publix Super Markets, Inc. v. McGuire,
629 So. 2d 862, 866 (Fla. 1st DCA 1993).

1B See, e.g., Sunshine Meadows, 599 So.2d
at 1009 n.1 (Farmer, J., dissenting)

¥ Puggan v. Tomlinson, 174 So. 2d 393,
393-94 (Fla. 1965).

2 See Caruana, 597 So. 2d at 811
(Schwartz, C.J., dissenting).

3 See Dumas v. State, 686 So. 2d 625, 626
(Fla. 5th DCA 1996) (“Since this appears to
be a case of first impression, we certify the
issue . .."); Ruth v State, 661 So. 2d 901, 904
(Fla. 2d DCA 1995} (“Because this is a case of
first impression in Florida, we certify . . . “);
Pate v. Threlkel, 640 So. 2d 183 (Fla. 1st DCA
1994) (“because case presents an issue of first
impression in Florida, we certify .. .”).

22 See, e.g., Beach, 670 So. 2d at 988; Sun-
shine Meadows, 599 So. 2d at 1007; Davis v.
Snyder, 681 So. 2d 1191, 1192 (Fla. 2d DCA
1996}, State v. Ashley, 670 So. 2d 1087, 1090
(Fla. 2d DCA 1996} M.G. v. State, 845 So. 2d
26, 26 (Fla. 1st DCA 1994). See also Johnson
v. State, 578 So. 2d 419, 427 (Fla. 5th DCA
1991) (recommending certification because
issue was one of first impression and “will
have a tremendous impact on law enforce-
ment”) (Sharp, J., dissenting).

¥ See, eg., ’Neill v. State, 681 So. 2d
1265, 1268 (Fla. 5th DCA 1995) (also justify-
ing certification based on “the doctrine of len-
ity in interpreting criminal statutes”); Houck
v. State, 634 So. 2d 180, 184 (Fla. 5th DCA
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19894) (issue also “may impact upon future
cases and jury instructions™); Ricketts v.
Haynes, 630 So. 2d 1232, 1234 (Fla. 2d DCA
1994) (“Because this is a case of first impres-
sion which affects the relationship of guard-
ians and their employees, we certify . . .");
Spotmaster Cleaners v. Special Disability
Trust Fund, 580 So. 2d 263, 266 (Fla. 1st DCA
1991) (stating that the situation in the case
may arise frequently). See also Frank J.
Rooney, Inc. v. Leisure Resorts, Inc., 624 So. 2d
773, 776 (Fla. 4th DCA 1993) (noting earlier
in opinion that the case wag one of first im-
pression, and certifying beeause the question
was one of great public importance “and is
likely to have a great effect on the proper ad-
ministration of justice throughout the state™);
The doctrine of lenity in interpreting crimi-
nal statutes, stated in O’Neill as an indepen-
dent basis for certification, does not seem in
itself to justify certifying a question to the
Florida Supreme Court. It is simply a rule of
decision.

# See Young, 678 So. 2d at 429 (issue con-
cerning defendant’s entitlement to credit for
time spent on probation “arises frequently”);
Gibbg, 676 So. 2d at 1006 (issue whether de-
fendant could be separately convicted for traf-
ficking cocaine and simple possession of con-
trolled substance for same quantity of cocaine
“ariges frequently throughout the state™);
Downs v. Stockman, 555 So. 2d 867, 867 (Fla.
4th DCA 1989) (“[t]he issue involved is a re-
curring one of great public importance™;
Spotmaster Clearers, 580 So. 2d at 266 (stat-
ing that the situation in the case may arise
frequently); Files v. State, 586 So. 2d 352, 357
(Fla. 1st DCA 1991) (certifying question in-
volving the standard of review for trial court’s
finding that peremptory challenge of prospec-
tive black jurer was race-neutral because
“such issues frequently recur™); Reddick v.
Globe Life and Aec. Ins. Co., 575 So. 2d 207,
214 (Fla. 1st DCA 1990) (the “case [involving
extension of insurance coverage after overdue
premium payment] presents an issue which
recurs frequently”); Robertson v. State, 569 So.
2d 861, (Fla. 5th DCA 1990) (certifying be-
cause “criminal prosecutions for death or in-
jury caused by intoxicated drivers are so fre-
quent and because it is important for the state
to know exactly what its evidentiary alterna-
tives (and burdens) are in such cases™); Keegan
v. State, 553 So. 2d 797, 798 (Fla. 5th DCA
1989) (certifying question concerning whether
enactment of statute viclated single subject
rule “[t]o expedite an early and final resolu-
tion of this frequently raised isaue®); State,
Dept. of Agric. and Cons Serv. v. Mid-Florida
Growers, Inc., 505 So. 2d 592, 596 (Fla. 2d DCA
1987} (certifying question because “this case
involves guch an important area of the law
and because this malady [citrus canker] is
likely to revisit us”); Jones v. State, 498 So. 2d
1359, 1361 (Fla. 2d DCA 1986) (the isasue
[whether imposition of court costs pursuant
to a statute enacted after crime was commit-
tedl “has been repeatedly raised in this dis-
triet™); Ferguson v. State, 481 So. 2d 924, 925
(Fla. 2d DCA 1885) (issue whether a determi-
nation that a defendant is a habitual felony
offender is sufficient to deviate from the rec-
emmended range of the sentencing guidelines
“is likely to frequently reoccur”); Bustos v.
Fleet, 461 So. 2d 1039, 1039 (Fla. 4th DCA
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1585) (issue in the case concerning speedy
trial time “arises frequently”); Westlake v. Mi-
nor, 460 So. 2d 430, 433 (Fla, 1st DCA 1984)
(“we perceive the issue presented here [con-
cerning speedy trial time] as one which arises
frequently”), Neil v. State, 433 So. 2d 51, 51
(Fla. 3d DCA 1983) (issue of whether a party
should be required to state basis for peremp-
tory challenges “is particularly troublesome
and capable of repetition”).

% 701 So. 2d 663, 868 (Fla. 4th DCA 1997).

% See, eg,. Ordini, T01 So. 2d at 666 (stat-
ing as second reason court’s concern with a
broad statement made in a previous Florida
Supreme Court case that the court of appeals
wanted the Supreme Court to clarify); Young,
678 So. 2d at 429 (Fla. 4th DCA 1996) (issue
also “affects numerous criminal defendants
within this district and throughout the state™);
Gibbs, 676 So. 2d at 1006 (Fla. 4th DCA 1996)
{issue also “affecte numerous prosecutions in
this and other districts™); Hillsborough County
Aviation Authority v. Hillsborough County
Governmental Employeezs Ass'n, 482 So. 2d
505, 509 (Fla. 2d DCA 1986) (noting conflict
between casee and the likelihood that the is-
sue will arise “in other similar circumstances
in the future™); Bustos, 461 So. 2d at 1039 {is-
sue also had “considerable impact on the
administration of justice”); Westlake, 460 So.
2d at 433 (citing “comparable lack of prece-
dent for our holding” and the fact that the is-
sue causes “considerable impact on the admin-
istration of criminal proceedings in the circuit
courts”).

7 See eg, Zundell v. Dade County School
Board, 609 So. 2d 1367, 1371 (Fla. 1st DCA
1592) (citing, in certifying question, “the lack
of direct, precedent on this important and far-
reaching issue . ..”); Brown v. City of Pinellas
Park, 557 So. 2d 161, 178 (Fla. 2d DCA 1990)
{certifying question concerning sovereign im-
munity for high-speed police chase because
“this case calls for a fully binding clarification
of Florida law™); Geodata Services, Inc. v. W.R.
Grace and Co., 526 So. 2d 922 (Fla. 24 DCA
1988} (certifying question “[blecause the law
in Florida is unclear as to the circumstances
under which the doctrine of promissory estop-
pel may be applied”); Fiveash v. Fiveash, 523
So. 2d 764, 765 (Fla. 1st DCA 1988) {certify-
ing question *in light of the conflicting inter-
pretations of [the statute] in recent case law™);
Barritt v. State, 517 So. 2d 65, 68 (Fla. 1st DCA
1987) (finding reckless driving an included
lesser offense of vehicular homicide, but cer-
tifying the question because of the need for
clarification of the Florida Supreme Court’s
cases); Cauthen v. State, 514 So. 2d 75, 75 (Fla.
1st DCA 1987) (certifying question “[iln view
of conflicting decisions on this point of law");
Wimberly v. State, 476 S0.2d 272, 274 (Fla. 1st
DCA 1985) (certifying question based on ac-
knowledged ambiguity of eriminal rule and
Florida Supreme Court’s “potentially conflict-
ing language on this issue”); Carter v. City of
Stuart, 433 Bo. 2d 669, 670 {Fla. 4th DCA
1983) (*being unsure as to the state of the law,
as many other District Courts appear to be,
we hereby certify the following question, . . .").

% 682 So. 2d 1107 {Fla. 2d DCA 1996).

#* See Fila. R. App. P. 9.130(a)(3)}{C)(vi)
(providing for review of orders determining
“that, as a matter of law, a party is not entitled
to worker’s compensation immunity”).

¥ 682 So.2d at 1116.

3 594 So. 2d 309 (Fla, 4th DCA 1992},

% Id. at 310 (Anstead, J., dissenting).

# JId. at 310.

M See Pennington v. State, 526 So. 2d 87,
90 (Fla. 4th DCA 1987) (recognizing conflict
with another district’s case, but not certifying
on that basis, but instead as a question of
great public importance); Maritime Limited
Partnership v. Greenman Advertising Assoc.,
455 So0.2d 1121,1123 (Fla. 4th DCA 1984){ac-
Eknowledging that the “ruling here iz contra to
considerable case precedent and is, appar-
ently, in conflict with the Third District Court
of Appeal”).

% One judge has emphasized that a court
should formulate the question certified argu-
mentatively — that is, suggesting the answer
the court would give: “A question so certified
should not thereby be susceptible of the infer-
ence that this court is neutral, rather than
being of assistance to the Florida Supreme
Court by putting into focus the basis on which
this court has decided the case and which is
considered to be appropriate for supreme
court review." Schultz v. TM Florida-Ohio Re-
alty, Ltd., 553 Bo. 2d 1203, 1226 (Fla. 2d DCA
1989) (Lehan, A.C.J., concurring specially).

¥ See, e.g., Curry v. State, 682 So. 2d 1091
(Fla. 1996), Vega v. Independent Fire Ins. Co.,
666 So. 2d 897 (Fla. 1996).

¥ 482 So. 2d 505, 509 (Fla. 2d DCA 1986).

¥ See, e.g, Walsingham v. State, 576 So.
2d 365, 366 (Fla. 2d DCA 1991) (certifying
question of great public impertance where de-
cisions of the court “appear to be in conflict
with® a Florida Supreme Court case);
Fridorich v. State, 537 So. 2d 648,650 (Fla. 4th
DCA 1989) (noting that “there are [Florida
Supreme Court) cases containing language
that might appear to conflict with our held-
ing here .. .").

3 See Hoffman v. Jones, 260 So. 2d 431,
434 (Fla. 1973) (noting that the desired prac-
tice is to follow the Florida Supreme Court
precedent and advocate change in a certified
question).

" Hannah v State, 402 So. 2d 555, 557
(Fla. 5th DCA 1981) (Dauksch, J., dissenting).

4 402 So. 2d at 557 {Dauksch, J., dissent-
mg).

% See, e.g., Fridorick, 537 So. 2d at 650
(certifying a question because the decision po-
tentially conflicted with the Florida Supreme
Court and “because we believe this is a ques-
tion of great public importance™); Fiveash, 523
So. 2d at 675 (certifying a question because of
conflicting interpretations of the statute and
“our belief that this issue raises a question of
great public importance™); Kirchner v. Aviall,
Inc., 513 So. 2d 1273, 1275 (Fla. 1st DCA 1987)
(certifying “because this case presents a ques-
tion of great public importance and because
of the conflict in the district courts of appeal”).

8 Florida Ins. Guar. Asg’n, Inc. v, Colernan,
501 So. 2d 32, 35 {Fla. 2d DCA 1986).

# 557 So. 2d at 161.

4 557 So. 2d at 178.

% Sheffield v. State, 580 So. 2d 790, 792
(Fla. 1st DCA 1991) (certifying as involving a
“serious public policy issue, especialtly with re-
gard to the sanctity of the pretrial investiga-
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tion and the need for a defendant’s eoopera-
tion therewith,” whether the state may im-
peach a defendant with statements made for
purposes of a presentence investigation re-
port); First Florida Bank, N.A. v. Max Mitchell
& Company, PA.,541 So0.2d 155 (Fla. 28 DCA
1989) (certifying, in part because of “the pub-
lic policy implications of this issue,” whether
doctrine requiring strict privity of contract to
assert cause of action for accountant’s neghi-
gence should be modified); Gordon v. Etue,
Wardlaw & Co., PA., 511 So. 2d 384, 380-90
(Fla. 1st DCA 1987) (same}; Carguillo v. State
Farm Mut. Auto. Ins. Co., 517 So. 2d 138, 138
(Fla. 4th DCA 1988) (certifving whether pub-
lic policy reasons render void a policy exclu-
sion for uninsured motorist coverage for ve-
hicles designed primarily for off-road use);
Ranger Ins. Co. v. Bal Harbour Ciub, Inec., 509
So. 2d 945, 948 (Fla. 3d DCA 1987) (certifying
whether public policy prohibits an insured
from being indemnified for a loss resulting
from an intenticnal act of religious diserim-
ination); Meiser v. Fisher, 435 So. 2d 981, 983
(Fla. 4th DCA 1983) (certifying whether golf
carts should be considered dangerous
instrumentalities because of “public policy
considerations”).

47 Finlevv. Scott, 687 So. 2d 338, 344 (Fla.
Sth DCA 1997} (Dauksch, J., concurring spe-
cially).

4 See Coleman, 501 Se. 2d at 35 (certify-
ing question of uninsured motorist coverage
involving the number of UM coverages avail-
able for stacking because “this issue . . . is, in
the final analysis and similar to various other
uninsured motorist insurance igsues, deter-
mined by a judicial perception of legislatively
established public policy™).

% See, e.g, Young, 653 So. 2d at 499.

8 401 So.2d 812, 816 (Fla. 5th DCA 1981).

51 See State ex rel. Reno v. Neu, 434 So. 2d
1035, 1036 (Fla. 3d DCA 1933).

52 860 So. 2d 340 (Fla. 4th DCA 1995).

5% See Johnson v State, 438 So. 2d 774
(Fla. 1983), cert. denied, 465 So0. 2d 1051
(1984).

3 660 So. 2d at 342,

% 660 So0.2d at 343 (“As I read the
majority’s opinion, its basis for certification is
grounded primarily upon the passage of time
since the supreme court’s opinion in Johnson
v. State and not upon any express disagree-
ment by my colleagues with the holding stated
therein”) (Dell, J., dissenting}.

% 650 So. 2d at 52.

% 650 So. 2d at 52 (Cobb, J., dissenting).

5% 653 So. 2d at 499.

% See Hernandez v. Garwoeod, 390 So. 2d
357 (Fla. 1980}.

& See §§ 768.19-768.27, Fla. Stat. {1989).

8 853 Bo. 2d at 499, The dissenting judge
argued that the issue was a policy decision for
the legislature, not for the judiciary. Id. at 507
{Webster, J., dissenting).

8 860 So. 2d at 342 (Farmer, J., concur-
ring specially}.

% See, e.g, Gonzalez v. Metro. Dade County
Public Health Trust, 626 So. 2d 1030, 1033
(Fla. 3d DCA 1993) (certifying whether the
Florida SBupreme Court should overrule a 52-
year-old case and adopt the Restatement of
Torts rule); Atkins v. Rybovich Boat Works, Inc.,
561 So. 2d 594, 595-96 (Fla. 4th DCA 1990)
(certifying a question where it agreed with re-
spondent’s arguments but felt that a Florida




Supreme Court case required a contrary hold-
ing); Grimes v. Leon County School Bd., 518
So. 2d 327, 335-36 (Fla. 1st DCA 1987) (not-
ing that the court’s desired construction of
Chapter 440, Florida Statutes would be more
consistent with purposes of the Act, but may
be inconsistent with some Florida Supreme
Court cases, and therefore certifying the ques-
tion); Lee v. State, 508 So. 2d 1300, 1304 (Fla.
1st DCA 1987) (reversing criminal conviction
but certifying the question and suggesting
that the Florida Supreme Court modify its
harmless error standard in criminal cases);
American Federution of Govt. Employees v.
DeGrio, 454 So. 2d 632, 638-39 (Fla. 3d DCA
1984) (asking Florida Supreme Court to
modify the “lmpact rule” in cases concerning
emotional distress caused by negligent omis-
sion).

& Hoffman, 280 So. 2d at 434 (district
courts of appeal “are free to certify questions
of great public interest to this Court for con-
sideration, and even to state their reasons for
advocating change™).

8  See Berry v. State, 636 So. 2d 555, b58-

59 (Fla. 2d DCA 1994) (certifying whether a
new Florida Supreme Court case implicitly
overruled older ones); Thrift v State, 581 So.
2d 655, 655 (Fla. 2d DCA 1991) (same);
Wheeler v. State, 549 So. 2d 687, 692 (Fla. 1st
DCA 1989) (same); Montague v. State, 656 So.
2d 508, 510 (Fla. 2d DCA 1995) (certifying
whether recent Florida Supreme Court case
implicitly overruled prior case from that dis-
trict); Employer’s Cas. Ins. Co., Workers Comp.
Lienholder v. Manfredo, 542 So. 2d 1365, 1387
(Fla. 3d DCA 1989) {same).

% For example, some cases merely certify
the question as one of great public importance.
See, e.g., Holland, 880 So. 2d at 1044;
Montague, 656 So. 2d at 510; Wheeler, 549 So.
2d at 692. Others note that the issue is inde-
pendently one of great public importance. See,
eg., Berry, 636 So. 2d at 558; Manfredo, 542
So. 2d at 1367.

8 8ee State v. Holland, 680 So. 2d 1041,
1044 (Fla. 1st DCA 1996).

8 See, eg., Brown v. State, T00 So. 2d 447,
448 (Fla. 3d DCA 1997); State v. Owen, 654
So. 2d 200, 202 (Fla. 4th DCA 1995).

8 See State v. Powell, 659 So. 2d 1301,
1302-03 (Fla. 1st DCA 1995).

* See Fla. R. App. P. 9.330(a).

N See Northeast Florida Builders, 559 So.
2d at 364 (“we certify the issue to the Supreme
Court as being one of great public imper-
tance™; State v. Stevens, 563 So. 2d 188, 150
(Fla. 1st DCA 1990) {“we certify to the Su-
preme Court of Florida that the jurisdictional
issue presented in this case iz a question of
great public importance®), Ouerfelt v. State,
434 So. 2d 945, 947 (Fla. 4th DCA 1983) (*We
certify the non-existence of the crime of at-
tempted third degree murder to be a question
of great public importance™). See also Dumas,
686 So. 2d at 626 (certifying only “the issue”
in itg original decision, but articulating a ques-
tion on motion for clarification).

2 See Hoffman v Jones, 280 So. 2d at 434
{“We point out that the mere certification to
this Court by a District Court of Appeal that
its decision involves a question of great pub-
lic interest does not vest this Court with ju-
riediction™).

Fourth District Court of Appeal
Commences Appellate Mediation Program

by Honorable W. Matthew Stevenson - Chair, 4th DCA Mediation Committee

The Appellate Mediation Program
for the Fourth District Court of Appeal
commenced on November 1, 1998. The
mediators chosen to begin the program
are Alan Kahn from West Palm Beach,
formerly the director of the Fifteenth
Judicial Circuit Mediation Program,
and John Thabes, from Ft, Lauderdale,
a certified civil mediator and formerly
a partner in the civil litigation firm of
Saunders, Curtis, Ginestra & Gore, PA.

All final civil appeals are eligible
for selection to participate in media-
tion, Mediation is essentially a non-
binding process of alternative dispute
resolution in which a trained neutral
person, the mediator, facilitates discus-
gions between parties in an effort to
explore the options to resolve a dispute.

In short, the mediation program is ex-
pected to help settle cases on appeal.
Presently, the program is designed so
that the mediators will screen the
cases based on information provided in
the required “Docketing Statement.”
The mediators will select those cases
which, in the mediators’ professional
opinion, are most appropriate for me-
diation, After the case is selected for
mediation, an Order will be sent noti-
fying the parties. The attorneys’ offices
will then be contacted by the media-
tion office administrative assistant to
set up a time for a conference call at
which the lawyers and the mediator
will set a date for the mediation con-
ference and discuss the anticipated
time requirements.

After the date for the mediation
conference is established at the con-
ference ecall, written notice will be
sent to the parties. Prior to the media-
tion session, the parties may be asked
to submit a brief written summary to
the mediator. More specific informa-
tion concerning the mediation pro-
gram is contained in the attached Ad-
ministrative Qrder establishing the
program for the Fourth District.

Mediation conferences will take
place in newly-leased space on the
15th floor of the Nationsbank Build-
ing, which is next door to the court
building on Palm Beach Lakes Boule-
vard, Plans are already underway to
establish a second mediation office in
Fort Lauderdale.

Appellate Skills Workshop A Big Success

In July of this year, the Section
conducted its first-ever Appellate
Practice Workshop. This program,
which was co-sponsored by the Sec-
tion and CLE Department of Stetson
University College of Law, had as its
sole purpose, the improvement of ap-
pellate practice skills, The principal
instructors for the course were a
former Supreme Court Justice, eight
current or former District Court of
Appeal Judges, and former Section
Chair, Tom Elligett, who teaches Ap-

pellate Practice at Stetson. The pro-
gram lasted three and one-half days,
and was an intensive participatory
workshop in which students wrote
briefs and participated both in writ-
ing exercises and in a number of
mock oral arguments, culminating
with a final oral argument before
District Court of Appeal Judges on
the last day of the workshop.
Twenty-four attorneys partici-
pated in this year’s program. Each
student had an opportunity to have
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his/her brief reviewed by one of the
Judges, and then sat down with that
Judge in a one-on-one session for an
extensive review of the brief that in-
cluded suggestions for improvement.
There was also extensive feedback
from the Judges after each of the oral
argument sessions.

Next year’s program is already
being planned. The Section was for-
tunate to receive constructive criti-
cism from the 24 attorneys who at-

continued...
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tended this year’s program, and,
based upon those suggestions,
changes are being made to improve
next year’s program. There will defi-
nitely be more emphasis next year on
writing. Included will be a number of
opportunities during the three-day
program to participate in writing ex-
ercises on campus. Stetson is making

its computer lab available during the
program next year so that students
will have the opportunity to write
and rewrite based upon suggestions
they receive from the instructors.
Almost all of the instructors who par-
ticipated last year have agreed to
participate again.

Registration will be opening soon
for the 1999 program which will take
place July 28 through July 30 at
Stetson’s campus in St. Petersburg.
Enrollment will be limited to 40 stu-
dents. Tuition will again be approxi-
mately $800, although, during early
enrollment, Section members will be

Inside the Fifth District Court of Appeal

The Fifth DCA!

Introduection

The easygoing sound of its address
—on South Beach Street in Daytona
— is a clue to the friendly reception
the visitor will enjoy when paying a
call upon the youngest of Florida’s
five district courts of appeal: the Fifth
DCA. Almost close enough to the
breaking surf to hear it, the nine
judges and staff of the court work in
a beautiful facility with a calm atmo-
sphere conducive to meeting the in-
tellectual challenges of the cases be-
fore them.

From diverse backgrounds and
with varied interests, the Fifth DCA’s
judges shape the court’s personality
into an interesting, eclectic mix. In
the final installment of this series,
my collaborative author is Judge
Jaequeline Griffin, and all of the
Court’s judges have participated to
bring another glimpse behind the
scenes: Inside the Fifth DCA.

History and Jurisdiction
of the Fifth District
Sufficient controversy surrounded
the creation of the Fifth District
Court of Appeal that Governor Gra-
ham sought an advisory opinion from
the Supreme Court concerning the
constitutionality of the new district.
Three of the seven Supreme Court
Jjustices declined to join in the
majority’s opinion that the new court
was constitutional or otherwise to
render an opinion on the issue. See
In re Advisory Opinion te the Gover-
nor Request of June 29, 1979, 374 So.

2d 959 (Fla. 1979) [hereinafter “Ad-
visory Opinion”]. Although the Gov-
ernor did not specify the nature of his
concern about the court’s unconstitu-
tionality, one apparent issue was that
the boundaries of the new district as
enacted by the legislature were not
the same as those recommended by
the Supreme Court.

The Supreme Court had, in a cer-
tification to the Legislature of the
need for additional judgeships, “also
recommended the creation of a fifth
appellate district that would encom-
pass the fifth, seventh, ninth, tenth,
and eighteenth judicial circuits.” Ad-
visory Opinion, 374 So. 2d at 963.
However, in the legislation as passed,
“[tjhe fifth appellate district created
by the legislature included the fifth,
seventh, ninth, and eighteenth
Judicail circuits, as recommended by
the court, but omitted the tenth judi-
cial circuit which had also been rec-
ommended.” Advisory Opinion, 374
So.2d at 963,

The exclusion of the tenth circuit
from the Fifth District was the cul-
mination of the familiar political
wrangling, as was the Legislature’s
decision on where to locate the new
court headquarters. Orlando and
Daytona Beach vied with other com-
munities for the honor of serving as
the Fifth District’s hometown, and
the sheer power of Volusia County’s
legislative delegation won the fight.
So strong was House Speaker Hyatt
Brown in his quest for the court to be
situated in his hometown of Daytona
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given a discount. The amount of the
discount has not been determined,
The tuition includes breakfast and
lunch on campus. If you are inter-
ested in reserving a spot for next
year’s program, you may do so by
sending a check for $100 to the CLE
Department at Stetson, directed to
the attention of Jan Majewski, CLE
Director. If you would like more in-
formation about the program, please
feel free to contact the Program
Chair, Themas D. Hall, who is a Ca-
reer Staff Attorney at the First Dis-
trict Court of Appeal. Tom’s number
is (850) 487-1000, ext. 142.

Beach, that he earned the nickname
“The Hyattollah” He was aided by
Daytona Senator Edgar Dunn and
Majority Leader Sam Bell. See Rob-
ert D. Shaw, Jr. & John Van Gieson,
How Daytona Won Appellate Head-
quarters, The Miami Herald, July 15,
1979,

The legislative exclusion of the
tenth circuit was contrary to the rec-
ommendation of “a special commis-
sion of the Supreme Court [which],
using caseload studies, recom-
mended that the new district take in
all of Central Florida from Citrus to
Volusia . . . , including the Polk
County headquarters of the Second
District.” That would likely have re-
sulted in the Fifth District being
headquartered in the existing court-
house in Lakeland (Polk County),
thereby necessitating a move of the
Second District’s headquarters to
another city, such as Bradenton,
Tampa, or St. Petersburg. To succeed,
the Daytona legislators had to defeat
the influence of those from the Sec-
ond District who would also have
liked a new courthouse in their cit-
ies.

“Enter the Daytona Beach boys. To
get a courthouse of their very own,
they'd have to do something about
the courthouse in Lakeland. They
did: they redrew the proposed bound-
aries to put three Central Florida
counties — including Polk — back
into the Second District.” Judge
Goshorn explained that “Orlando got
in the act by trying to wrestle [the




location of the court] away [from
Lakeland].”

In a carefully considered opinion
which also addressed the Legis-
lature’s increase of the number of
new judgeships for the First District,
four of the justices advised Governor
Graham that “the omission of one
recommended judicial circuit from
the new appellate district is not a
prohibited modification of the court’s
recommendation; however, the addi-
tion of one or more judicial circuits
not included in the court’s certifica-
tion would be a prohibited modifica-
tion.” Advisory Opinion, 374 S0.2d at
966. Chief Justice England and Jus-
tices Hatchett and Sundberg wrote
replies to the Governor’s request in
which they declined to render an ad-
visory opinion on the questions. Id. at
969-72. The Chief Justice and Justice
Hatchett joined in one such letter,
noted the absence from the
Governor’s request of any specific
basis for gquestioning the bill’s consti-
tutionality, and explained:

Neither the constitutional grant of
authority to advise the governor nor
our rules of implementation impart
a truly adversary character to these
advisory opinion proceedings, yet in
our opinion courts can competently
and carefully assert their awesome
power to declare legislative acts in-
valid only in the context of proceed-
ings in which both sides of a clearly-
framed issue have been fully and
fairly presented.

Id. at 970.

Judges obviously cannet give re-
quired deference to a solemn act of
the Legislature when confronted
with unspecified challenges which
leave affected persons, including the
Court, floundering in search of appli-
cable legal doctrines. The bill creat-
ing the Fifth DCA was allowed to be-
come law without the Governor’s
signature. Section 35.043, Fla. Stat.,
describes the geographical jurisdie-
tion of the Court. Section 35.05(1),
Fla. Stat., provides: “The headquar-
ters of the . .. Fifth Appellate District
{shall be] in the Seventh Judicial Cir-
cuit, Daytona Beach, Volusia County.”

Just nineteen days before the ef-
fective date of the law which created
the new court, August 5, 1979, Chief
Justice England issued an adminis-
trative order “[t]o effect an orderly
transition from four to five appellate

districts in Florida.” In Re Creation
of the District Court of Appeal, Fifth
District, 374 So. 2d 972 (Fla. 1979).
The Chief Justice noted that “[t]he
legislature has authorized any judge
now sgitting on the first, second, or
fourth district court of appeal to elect
to become a judge of the fifth district
court of appeal, and fourth district
court of appeal judges Spencer C.
Cross and James C. Dauksch, Jr. have
evidenced their intention to make
that election.” Id. To supply a third
judge temporarily to comply with the
constitutional minimum, the order
provided: “Parker Lee McDonald, cir-
cuit judge of the Ninth Judicial Cir-
cuit, is hereby assigned and desig-
nated as a temporary judge of the
District Court of Appeal, Fifth Dis-
trict.” Id.

The administrative order made
detailed provisions for basic prob-
lems such as the transfer of files to
the new court, for the filing of new
papers in transferred cases, and for
temporary assignment to the Fifth
DCA of judges from the other dis-
tricts whe already had heard argu-
ment on cases that were transferred.
Id. The court commenced operations
on August 6, 1979 with an immedi-
ate caseload of 1,021 filings trans-
ferred from the First, Second, and
Fourth DCAs.

Judge Cross became the Acting
Chief Judge in the first days and
weeks of the court. While moeneys had
been appropriated to meet the finan-
cial requirements of the court, no
authorization existed to expend that
money until the bill became law,
which date was less than certain.
Judge Cross made an arrangement
with the Court Administrator’s Office
in Tallahassee to fund its operations
on a “pay-back” basis until the bud-
get was implemented. In his dealings
with the Court Administrator’s Of-
fice, Judge Cross worked closely with
Deputy State Court Administrator
Frank Habershaw, and convinced
him to become the first and only
Clerk of the Fifth District. Mr.
Habershaw, a lawyer with his juris
doctor degree from the University of
Miami Law School, stayed in Talla-
hassee for a month or so after he
agreed to accept the Clerk’s job, help-
ing to structure the support system
for the court. Acting Chief Judge
Cross exhibited farsighted leader-
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ship by instituting automated sys-
tems which eventually would become
the standard for the other districts.
Although it would be outdated now,
the word processing system which
Judge Cross successfully pursued for
the court was the state of the art at
the time,

In addition to Judge Dauksch and
Judge Cross, who transferred from
the Fourth DCA, the four other origi-
nal judges appointed in 1979 were
Melvin Orfinger, Warren Cobb, Frank
Upchurch, Jr., and Winifred Sharp.
The judges voted to determine who
would be the new Chief Judge, and
Judge Dauksch won. The four new
judges drew straws to determine the
seniority rankings amongst them-
selves. The huge backlog of files was
distributed among the six judges by
random drawing.

Only a couple of days after the
Fifth District became “legal,” the first
published opinion bearing the new
court’s name was rendered. Judge
Cross and Associate Judge Anstead
were in the majority, and Judge
Dauksch dissented in Sears, Roebuck
& Co. v. Stansbury, 374 So. 2d 1051
(Fla. 5th DCA 1979). The decision
appears to have been written prior to
the transfer of that file from the
Fourth District, for it states: “The
trial court apparently misconstrued
our holding in [a 1978 4th DCA
casel.” Id. at 1054 (emphasis added).

The Sears v. Stansbury case had
not been argued in Daytona, and the
Fifth District had no courtroom at all
for a while. At first, its boxes of files
were housed and temporary offices
set up, in a U.S. Army Reserve build-
ing on a small island within sight of
its present location. The first oral
argument calendar was conducted on
November 13, 1979, before Judges
Dauksch, Orfinger, and Cobb. That
calendar probably was held in the
City Council Chambers of the City
Hall. In those early days, when argu-
ment calendars were held, the court
used either a borrowed Volusia
County Circuit courtroom or the City
Council Chambers. Judge Sharp re-
called that during the early days of
the court, her office was a small class-
room used for military training, com-
plete with green wall chalkboards
and bare linoleum floors stacked
with files up to the level of the chalk-
boards.
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All judges, particularly the chief
judge, are responsible for the admin-
istration of the court. When the Dis-
trict Courts of Appeal were created,
the Florida legislature created the
position of marshal to assist the
courts in implementing administra-
tive policy. The marshal is therefore
charged with bringing professional
management to the judiciary. Re-
sponsibilities include: budget prepa-
ration; defense and maintenance; fa-
cilities management; space planning;
personnel; security; automation and
public information.

The Court’s Marshal Ty W.
Berdeaux was appointed on July 10,
1995. Mr. Berdeaux holds a
Bachelor’s degree from the Univer-
sity of Florida and a Master of Pub-
lic Administration from Columbia
University. He was the Senior
Deputy Court Administrator for the
Twelfth Judicial Circuit before com-
ing to the Fifth District Court of Ap-
peal.

The Fifth District held its first oral
argument in a Volusia County case
on November 30, 1979, in Bannister
v. State, before the panel of Judges
Dauksch, Cobb, and Sharp. A local
newspaper reporting on that argu-
ment the next day noted that “[o]ral
arguments in another Volusia appeal
were scheduled for last Tuesday but
attorneys failed to appear.”

The judges of the Fifth District hit
the ground running. In addition to
making the adjustments in their per-
sonal lives and the administrative
efforts needed to build a new court
from the ground up, the associate
and permanent judges decided 123
cases during the last few months of
1979. The earliest cases decided by
the permanent Fifth DCA judges in-
clude Morris v. State, 377 So. 2d 835
(Fla. 5th DCA 1979), a criminal case
in which the opinion was written by
Judge Sharp, with Judges Dauksch
and Upchurch concurring.

After the original four appointees,
Judge Joe Cowart, Jr., was the next
Jjudge appointed to the court, in Sep-
tember of 1980, replacing Judge
Cross, who resigned to go back into
private practice. In December of
1980, the local newspaper reported

that ground would be broken in Feb-
ruary 1981 for the court’s permanent
headquarters, on an historic site
“where the city’s founding fathers
met . . . to sign articles of incorpora-
tion.” As with most construction
projects, delay was inevitable, and
ground was not broken until July
1981. Design, building and other ex-
penses brought the cost of construct-
ing the new courthouse to $5.3 mil-
lion. The court moved in and left the
Army Reserve building on October
19, 1982,

It was several years before there
were any changes on the bench at the
court. Then, Judge Upchurch retired
in January 1988 and was succeeded
by Judge C. Wellborn Daniel. An ad-
ditional seat was created on the
court, which was filled upon Judge
Gilbert Goshorn’s appeintment in
1989, Judge Orfinger retired in Au-
gust 1989, and his position was filled
by Judge Charles Harris. Twoe more
positions were created by the Legis-
lature, which were filled in January
of 1990 by Judge Peterson and Judge
Jacqueline Griffin. Judge Daniel re-
tired in 1990, and was succeeded by
Judge George Diamantis. Judge
Cowart retired in 1993. He was suc-
ceeded by Judge Emerson R. Thomp-
son. There are now nine active judges
on the court, the smallest number of
any district.

Practice Before the Fifth
District

The process by which cases move
through the Fifth District is pretty
much the same as that used in other
appellate courts. An appeal is ini-
tially assigned to a motions panel
which stays with the case until the
briefs have been filed and it is ripe
for assignment to a merits panel for
oral argument or a decision without
argument. Routine administrative
motions, such as unopposed motions
for first extensions of time, can be
granted by the Clerk. Other motions
will require the action of one, two, or
three of the judges on the motions
panel, depending on the nature of the
motions.

The court has excellent staff attor-
neys. Chief Judge Griffin character-
ized the importance of the court’s
staff attorneys as follows: “In large
measure, our ability to function un-
der this crushing caseload is the
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quality of our staff attorneys.” Not-
ing that the position of staff attorney
has started to change from an entry-
level job after law school to more of a
career position, Judge Griffin was
openly appreciative of the quality of
work the staff attorneys generate,
stating: “We really have been blessed
here.”

The staff attorneys are organized
into a Central Staff and individual
staff attorneys for each judge. The
Central Staff has three main func-
tions. First, all extraordinary writs
are channeled through the Central
Staff for review and recommended
disposition. The Central Staff also
acts as counsel for the court when
petitions for writs are filed seeking
relief against the Fifth District in the
Supreme Court. Third, the Central
Staff is available on a referral basis
for help with motions that involve
unusual complexity.

The individual staff attorneys for
the assigned judge in each appeal
review the briefs and the record,
check the parties’ research and con-
duct additional research where
needed, and prepare a detailed writ-
ten memcerandum for the panel.
Those memoranda restate the facts
(often providing more of a detailed
account of the facts than in the
briefs), state the legal issues involved
in the case, state what arguments
have been made, and discuss other
possible arguments which, while not
made should be considered by the
court, and contain recommendations
for disposition of the appeal. Judge
Griffin mentioned for this article
that she and other judges often work
closely with their staff attorneys
through the preparation of these
memoranda to become more fully fa-
miliar with their assigned cases in
preparation for oral argument,

Several of the judges expressed
appreciation for the quality of the
appellate lawyers who appear before
them. Not many criticisms were
voiced of a type which would lead to
blanket suggestions for improve-
ment. However, some areas for re-
finement of practitioners’ skills were
discussed.

The Fifth District has no written
Internal Operating Procedures and
has no plans for adopting any. Clerk
Habershaw’s office sends out a one-
page Notice to Attorneys and Parties,




which contains a few requests and
reminders, almost all of which are
nothing more than existing require-
ments under the Rules of Appellate
Procedure. The only two that are dif-
ferent enough from other courts to
mention here are the request that
moving parties send only the original
of any motion filed and that briefs be
filed (as is the practice before the
court’s close relative, the Fourth
DCA), without brief covers.

The judges seem to have differing
perspectives on the degree to which
the court enforces the Rules of Appel-
late Procedure, perhaps because —
unlike the practitioner who regularly
appears before two or three or more
of the DCAs and who can readily say
which one is more strict than another
— the judges have less recent expe-
rience of other courts’ practices
against which to compare their phi-
lesophy. One judge said: “I wouldn’t
say we're that hypertechnical,” while
another said: “We’re sticklers for the
Rules. There's no reason not to com-
ply with the Rules.”

When asked for particular ex-
amples, one judge stated that briefs
are not routinely screened for com-
pliance with typeface require-ments.
However, the Fifth District was the
instigating force behind the Rule of
Appellate Procedure preseribing
minimum type size, in response to an
abusive attempt to circumvent page-
limit requirements. The lack of rou-
tine screening thus should not be re-
lied upon as an opportunity to
attempt to violate that rule.

Two common violations which
Judges said will result in a brief be-
ing stricken are failure to provide
record citations and exceeding the
page limits under the Rules, Another
violation which was mentioned by
more than one judge wag the failure
to file a proper appendix in a non-fi-
nal appesal, writ case, or with a mo-
tion that requires resort to matters
filed in the trial court. Too often it
seems as if attorneys are unaware
that the court does not have a record
on appeal in such situations, and
they forget to supply materials
needed for correct disposition of the
matters they present,

While on the subject of appendi-
ces, Judge Sharp noted that they are
useful even in final appeals, where a
critical document should be repro-

duced for each member of the panel,
rather than left buried in the record
which only cne judge can access at a
time. Practitioners should take more
time to put together the appendix
using legible tabs and page number-
ing, so the contents can be easily
identified, located, and read by the
Jjudges.

Oral argument is usually granted
upon request in final appeals, but
almost always denied in non-final
appeals and writ cases. Oral argu-
ment before the Fifth District is, to
say the least, a stimulating experi-
ence for all five participants in every
case: both attorneys and all three of
the judges on the panel. Judge
Goshorn noted: “By reputation, we’re
one of the more intense benches at
oral argument.” Judge Griffin ex-
plained that part of the reason for
that intensity is the great level of
preparedness which each panel
achieves prior to argument. Judge
Sharp agreed that “attorneys who
come to oral argument in the Fifth
District expect an active bench. Per-
haps more than active.”

The judges were in agreement
that oral argument is worthwhile in
most cases and should be requested.
Judge Cobb noted that in only a
small percentage of criminal cases is
oral argument requested. He sug-
gested appellate attorneys should
ask for oral argument more often, as
it is easier for judges to focus their
full attention on a case at the time
oral argument is conducted. Judge
Thompson advised the practitioner
who may be unfamiliar with his
court to rest assured that the judges
all have read the briefs, the panel
knows the facts of each case, and at-
torneys should avoid spending too
much time on the facts during argu-
ment. Instead of starting with the
facts like one does in a brief, Judge
Thompson counsels, begin at the
other end: “Start with what you
want, why you are there, then [state]
the reasons.” Although some panels
are more strict on timing of oral ar-
gument than others, the court as a
whole is fairly consistent in adhering
to the allotted time for argument, so
wise use of those minutes is impor-
tant. When presenting oral argument
to the Fifth District, Judge Thomp-
son advised the practitioner that
well-reasoned legal principles al-
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ways will be warmly received but
impassioned jury arguments will not.
“Some lawyers think that righteous
indignation and histrionics will carry
the day,” Judge Thompsen stated
“but they won’t.”

Several judges suggested that
when a panel member asks a ques-
tion as an attorney is presenting oral
argument, the attorney should an-
swer directly the precise question at
that moment, rather than giving a
response that the question will be
reached later during the presenta-
tion and rather than giving an
equivocal response. The question
may be asked for the purpose of giv-
ing the arguing attorney an opportu-
nity to address a specific concern
which a judge other than the ques-
tioning judge has about the case, and
a delayed response or an indirect re-
sponse may result in a lost opportu-
nity to meet that concern in the best
possible fashion.

Judge Petersen was among those
advising attorneys to answer ques-
tions at oral argument directly and
candidly, and he advises that attor-
neys should not take personally hos-
tile-sounding questions. He agrees
that time should not be wasted on the
facts of the case, and said that attor-
neys should move directly to their
most important points, Two other
points about oral argument from
Judge Peterson: Lawyers should an-
ticipate the court’s concern with
weak points in their cases and ad-
dress those issues head-on. Finally,
Judge Peterson’s view of the court’s
personality at oral argument is that
the judges “are not starched collars,”
but employ a conversational ap-
proach. Younger lawyers seem to
speak more softly than the more ex-
perienced practitioner, and when
presenting oral argument some dis-
tance away from three judges, the
attorney should remember to speak
loudly enough to be heard by them
all. One last point on oral argument
is this: “Don’t read.”

Brief-writing tips from the judges
of the Fifth District include the sug-
gestion to limit the issues to those
involving harmful error that are
strongest, in the wsual case no more
than three main issues and a couple
of subsidiary issues. In a brief that
raises twenty issues, “there may be
one good point buried in those
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twenty, but you begin to wonder [af-
ter reading through several weak is-
sues].” On stating the facts in the
brief, the appellee’s attorney is not to
be deterred by the Rule against re-
stating facts from recasting the facts
where appropriate in the light favor-
able to the appellee. Those of you
fashioning an appellant’s argument
should try to make it eagy for the
appellate court to rule your way:
“Write it as close as you can to an
opinion reversing the trial judge.”

A final piece of advice in practic-
ing before the Fifth District is to pay
attention to the place in which argu-
ment is set. The court travels to each
of its circuits, and one panel was
somewhat annoyed when it waited in
Brooksville for the lawyer who had
appeared in Bushnell, only to find an
empty bench!

Future and Concerns of
the Court

“We are by design and by intent
the smallest court [of appeall; we
have not requested a new judge in
years,” explained Judge Harris, when
asked about the personality of the
Fifth District. Handling appeals from
thirteen counties with a combined
population of almost three million,
including the burgeoning growth ar-
eas of Orange, Brevard, Seminole,
and Osceola Counties, it will be hard
not to grow out of that role very soon,
unless something else happens to
relieve the increasing caseload. It
was the wish of the Fifth District
that the Legislature create a new
sixth court of appeal when that issue
was being studied, but it did not come
to pass. The list of answers for the
growth in worklead per judge almost
certainly includes adding judicial
positions, but there is only room for
one more judge and his or her staff
in the present facility, so other
changes surely will follow.

The numbers of cases handled tells
the story: 3,665 cases were concluded
in 1996; an average of one per judge
per day, seven days per week, with
only two “days off” of the 365! Crimi-
nal appeals made up 51.8% of those
dispositions, 13.3% were original writ

cases, and less than one-third were
civil appeals. Written opinions (as
opposed to PCAs and dispositions by
order) were rendered in 791 cases
last year, at a rate of almost 66 per
month. Thus, even though many of
those opinions were per curiam and
bore the name of no authorizing
judge, each judge on average
authored nearly seven written opin-
ions per month, during each and ev-
ery month of the year. Disposition of
motions of all types totaled 6,358
during 1996, 1,916 of which were de-
cided by one or more judges, as op-
posed to the 4,942 administrative
motions which required no judicial
consideration.

The court is keeping remarkably
current under the circumstances. To-
tal case filings during 1996 totaled
3,630 cases. Still, to keep up with the
growing caseload, growth of the court
is inevitable. Judge Harris explained
that the court has bought buying
property next door to its present lo-
cation, plans to build on to the exist-
ing courthouse, and then will add
Jjudges slowly as needed.

With greater numbers of judges to
solve the workload problem come
other problems mentioned in prior
articles in this series, such as the loss
of collegiality, greater likelihood of
conflicting decisions, difficulty of en
banc consideration, and others. The
Fifth District already is considering
the problems which accompany
growth, and ways to solve them. “We
may have to go to divisions,” said
Judge Harris. An idea which presents
a variation to intra-district divisions
(such as those recently created by the
First District), is one which Judge
Thompson presented of “specialized
courts to hear certain kinds of cases”
on a statewide basis. Judge Thomp-
son also believes that “technology is
the wave of the future” of appellate
courts, including his court. Advanced
technology was a hallmark of the
Fifth District when it was formed,
and the search for innovative ways to
use technology is still a topic of inter-
est to judges of the court. “Instead of
expanding the court, we [must] make
it more efficient by [the use of] tech-
nology; we’ll have to adjust,” pre-
dicted Judge Thompson.

Amidst the discussions of adding
judges, expanding the courthouse,
separating into divisions, and acquir-
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ing new technology and the skills to
use it with efficiency, one lingering
hope seems to remain as an answer
to the court’s concerns for the vears
ahead. While it may be politically
unworkable for the foreseeable fu-
ture, the creation of a 6th DCA still
seems to be the preferred choice of
the Chief Judge and others on the
court in dealing with the caseload
growth issue.

The Judges of the Fifth
District

Space constraints prohibit the list-
ing of numerous significant accom-
plishments in the life of each judge.
This is simply a sampling of activi-
ties and attainments to help readers
to a better understunding of each
Judge. The author apologizes in od-
vance for omitiing many material
matters. The judges are listed in al-
phabetical order.

The personality of the Fifth Dis-
trict seems fairly summarized in the
observation that the judges share a
deep appreciation for their diversity
from one another and for the breadth
of experience and perspective which
that diversity brings to the task of
deciding appellate cases. United in
their view of the importance of their
individuality, the nine judges who sit
on the bench in Daytona are a team
that shares a diligent work ethic,
proudly strives to preserve the rule
of law, and exudes respect and com-
passion for those whose fortunes and
misfortunes necessitate appearances
before the court.

John Antoon II, the newest
member of the Fifth District, joined
the court in August 1995. Judge
Antoon received his undergraduate
degree cum laude with honors from
Florida Southern College and earned
his law degree from Florida State
University College of Law. Recently,
Judge Antoon received a Masters of
Science Degree from the Florida In-
stitute of Technology. Judge Antoon’s
legal career included service as an
Aasgistant Public Defender, Assistant
City Attorney, Prosecutor and Hear-
ing Officer in the City of Cocoa, as
well as the private practice of law. In
1985 he became a judge for the Eigh-
teenth Judicial Circuit where he
served as Chief Judge in 1991, 1993
and 1995. Judge Antoon is active in
the American Inns of Court and was




named Master Emeritus of the
Vassar B. Carlton Inn of Court. He
has also been active in the Bar both
on a state and local level. Some of his
many activities include service as
President of the Brevard County Bar
Association, Chair-Elect of the
Florida Conference of Circuit Judges,
membership on the Governor’s Task
Force on Domestic Violence, member-
ship on the Board of Directors of the
Brevard Legal Aid Society, and Com-
missioner of the Fifth District Court
of Appeal Judicial Nominating Com-
mittee. Judge Antoon presently
serves as an Instructor at the College
of Advanced Judicial Studies and in
the past has taught at the Florida
Judicial College, the University of
Central Florida, Brevard Commu-
nity College, the American Institute
of Banking, the Florida Institute of
Technology and Rellins College.
Judge Antoon’s service to others is re-
flected by the many honors bestowed
upon him during his career includ-
ing the Marjorie Olsen Child Advo-
cacy Award for distinguished service
on behalf of Children’s Council, the
Brevard County Bar Association
President’s Award for Efforts in As-
suring Safe and Adequate Access to
Courts, Distinguished Service Award
of the Florida Council on Crime and
Delinquency, and the Florida Depart-
ment of Corrections Award of Merit
for Qutstanding Service as a Judge.

Warren H. Cobb, married and
the father of two, is one of the origi-
nal appeintees to the Court and the
second mest senior judge there.
Judge Cobb received his Bachelor of
Science degree in Political Science
from Florida State University, cum
laude in 1955, and received his Bach-
elor of Laws degree from the Univer-
sity of Florida College of Law in 1958,
As a student, Judge Cobb was elected
to Phi Beta Kappa, Phi Kappa Phi,
and Pi Sigma Alpha. In his third year
of law school, Judge Cobb received
the Certificate of Distinguished Aca-
demic Achievement. Judge Cobb
went into private practice after law
achool until 1972, serving as well as
an Assistant Publiec Defender in
Volusia County in 1970 to 1971. He
went on the bench as a circuit judge
in the Seventh Judicial Circuit in
January 1973, where he served until
October of 1979, including a two-year
term as Chief Judge from 1977-79.In

1979, he was nominated for a position
on the Florida Supreme Court by the
Judicial Nominating Commission.
While serving on the Fifth DCA, he
has served as its Chief Judge from
1984-86, during which time he also
was President of the State Confer-
ence of District Court of Appeal
Judges. Judge Cobb has found time
during his tenure with the Fifth Dis-
trict to serve a four-year term as a
member of the Supreme Court’s
Committee on Standard Jury In-
structions in civil cases, a term on the
State Judicial Council, as well as
maintaining membership in the
Volusia county Bar Association, and
engaging in civic activities including
membership on the Halifax Humane
Society.

James C. Dauksch, Jr., attained
his Bachelor of Arts in Political Sci-
ence from Ohio State University and
his law degree from Stetson Univer-
sity College of Law. Judge Dauksch’s
career as an attorney included ser-
vice as a prosecutor in Orange
County and the private practice of
law in Orlando. The diversity of his
experience is reflected in his Florida
Bar activities, which include service
on the Executive Council of the Gen-
eral Practice Section, the Executive
Council of the Criminal Law Section,
and membership on the Supreme
Court’s Committee on Standard Jury
Instructions in Civil Cases. Judge
Dauksch was appointed to the
Fourth District Court of Appeal in
January of 1977, where he sat until
volunteering to become one of the
founding members of the Fifth DCA
in August of 1979. He served as Chief
Judge of the Fifth District from No-
vember 1979 through June 1992
Judge Dauksch is a past president of
the Florida Conference of District
Court of Appeal Judges, past Chair-
man of the Education Committee of
the Florida Conference of DCA
Judges, and has held leadership po-
sitions in several other bench and
bar activities and organizations.
Judge Dauksch was awarded the
Outstanding Jurist Award by the
Academy of Florida Trial Lawyers in
1986 and received the Stetson Law-
yers Association Ben C. Willard Me-
morial Award in that same year. He
is a member of American Law Insti-
tute, a bencher in the Central Florida
Inns of Court, and recently received
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the J. Ben Watkins Award for Profes-
sional Excellence in the Practice of
Law.

Gilbert S. Goshorn, Jr., born in
Chicago, Illinois, has been a resident
of Titusville since 1962. Known to his
friends as “Gil,” Judge Goshorn re-
ceived his Bachelor of Science in
Business Administration from the
University of Florida in 1956 and his
Juris Doctor degree from the Univer-
sity of Florida in 1959. While at the
University of Florida he was a mem-
ber of Florida Blue Key, the Univer-
sity of Florida Hall of Fame, the
Who's Who at the University of
Florida, and was active in his social
and legal fraternities. Judge Goshorn
was engaged in the active practice of
law until appointed to the circuit
court bench by Governor Bob Gra-
ham in September of 1980. He served
as Chief Judge of the Eighteenth Ju-
dicial Circuit for Brevard and Semi-
nole Counties and as administrative
judge of the Juvenile, Probate, and
Criminal Felony Divisions of the Cir-
cuit Court. He was Chairman of the
Brevard County Jail Oversight Com-
mittee and Vice-Chairman of the
Florida Bar’s Committee for the
Needs of Children. The Florida Con-
ference of Circuit Judges elected Gil
to serve as their representative on
the State Judicial Qualifications
Commissions. He served three terms
on the Executive Committee of the
Florida Conference of Circuit Judges
and as Chairman of the Conference’s
Criminal Law Section. Judge
Goshorn was appointed Judge of the
Fifth District Court of Appeal in
1989. From dJuly 1991 until June
1993, he served as Chief Judge of the
Fifth District. He was elected by the
Conference of District Court of Ap-
peal Judges to represent them on the
State Judicial Qualifications Com-
mission and presently serves as Vice-
Chair of the Commission. Judge
Goshorn is on the faculty of the
Florida College for Advanced Judi-
cial Education where he lectures en
judicial ethics, In March of 1994 he
was nominated for appointment to
the Florida Supreme Court. Among
his awards and accolades, Judge
Goshorn was the first recipient of the
Brevard County Bar Association’s A.
Max Brewer Award for Qutstanding
Community Service, received the
Distinguished Service Award from
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the Titusville Jaycees, and was
named as the Man of the Year by the
Titusville Chamber of Commerce. In
1985, Judge Goshorn received the
Marjorie Olsen Child Care Advocacy
Award.

Jacqueline R, Griffin, did not
intend to pursue a legal career when
she attended college at the Univer-
sity of North Carolina at Greensboro,
where she received her Bachelors
degree, nor during her studies for her
Masters in Spanish at the University
of Florida. After two years of teach-
ing high school Spanish and working
at nights as a librarian, Chief Judge
Griffin “came across a book about
how to get into law school.” Thinking
that it might be time for a change of
careers, she took the LSAT, “but then
flew off to Spain to continue her lan-
guage study” Six months later, she
received a telegram from her mother:
“You have been accepted to law
school. I think you should come
home.” Judge Griffin adapted well to
law school, being elected to the Or-
der of the Coif and being named Out-
standing Senior Law Student from
the University of Florida Law School,
where she served as Editor-in-Chief
of the law review. Prior to being ap-
pointed to the Fifth District Court of
Appeal in 1990, Judge Griffin was an
AV rated trial attorney in QOrlando
for fifteen years and a member of the
firm of Boroughs, Grimm, Bennett &
Griffin, P.A. Her bench and bar ac-
tivities include service as chair of the
Orange County Bar Association Law
and Education Committee, member-
ship on the Ninth Circuit Grievance
Committee and service as Commit-
tee Chair for the Conference of Dis-
trict Court of Appeal Judges from
1991 to the present. She is on the fac-
ulty of the Florida College of Ad-
vanced Judicial Studies, and chaired
the faculty that created and imple-
mented the New Appellate Judges’
School. Judge Griffin has published
articles on constitutional issues,
women in the law, and commercial
litigation matters, she has served as
Editor-in-Chief of the monthly pub-
lication of the Orange County Bar
Association, The Briefs, and as Asso-
ciate Editor of the Commercial Liti-

gation Column of the Journal of the
Academy of Florida Trial Latwyers.
She is currently serving a chief judge
of the Fifth DCA.

Charles M. Harris, former chief
judge of the court, serves as Presi-
dent of the Conference of District
Court of Appeal Judges. Judge Har-
ris, married and the father of four, is
a native of Arkansas. He received his
undergraduate degree from the Col-
lege of the Ozarks, which was be-
stowed “With Honors.” He received
his law degree from the University
of Florida, where he was in the top
ten percent of his graduating class.
Judge Harris practiced law for
twenty years in Titusville and be-
came a partner in a law firm there
until 1984. From 1984 until 1989,
Judge Harris was on the circuit court
bench of the Eighteenth Judicial Cir-
cuit. He was appointed to the Fifth
District in November of 1989. Judge
Harris’ bench and bar activities over
the years have included two terms on
the Board of Directors of the Brevard
County Bar, Director of Central
Florida Legal Services, Inc., service
for three years as a prosecutor for
Florida Bar grievance matters, and
active participation with the Florida
Conference of Circuit Judges. Judge
Harris’ civic and social activities in-
clude coaching Pop Warner football,
serving as a director and president
of the North Brevard YMCA, a mem-
ber of the Florida Theater Restora-
tion Committee, and as president of
his church’s mens’ group. Judge Har-
ris was twice awarded the North
Brevard YMCA Service Award.

Earle W. Peterson, Jr., criginally
from Bangor, Maine, received under-
graduate degrees from Florida State
University in 1957 and earned his
Bacheloer of Laws and Juris Doctor
degrees, with high honors, from the
University of Florida. Between col-
lege and law school, Chief Judge
Peterson practiced for two yearsas a
Certified Public Accountant. Nomi-
nated by the Dean of his law school
to the University of Florida Hall of
Fame and the Who's Who Among Stu-
dents in American Universities and
Colleges, Chief Judge Peterson was
first in his class at law school, Edi-
tor-in-Chief of the law review, and
elected to both the Order of the Coif
and the Phi Kappa Phi. During col-
lege and law school, Chief Judge
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Peterson somehow found time to
serve in both the Air Force Reserve
and the United States Army Reserve,
and served an active duty tour with
the Army in between. After law
school, Judge Peterson engaged in
the private practice of law for
twenty-three years before taking the
bench as a Circuit Court Judge in the
Fifth Judicial Circuit in June of 1988.
Judge Peterson was elevated to the
Fifth District in January 1990. An
active pilot, Chief Judge Peterson
likes to fly his own airplane to work
from his home outside Leesburg, and
he has been active as a director and
officer of the Leesburg Area Aviation
Association from 1979 to the present.
Judge Peterson’s bench and bar ac-
tivities include service on the
Broward County Bar Grievance
Committee and Fee Arbitration Com-
mittee in the 1970s, service on the
Probate and Guardianship Rules
Committee of The Florida Bar dur-
ing the mid 1980s, where he was ac-
tive as chair of the Subcommittee for
Revision of Guardianship Rules, He
has in the past been active with other
civic and social organizations includ-
ing Junior Achievement, the Cham-
ber of Commerce, Boys Ranch, and
the Jaycees. When not working, not
flying his airplane, and not engaged
in some volunteer activity, Judge
Peterson can be found with his wife
astride their Paso Fino horses, which
they ride while wearing suitable
garb to show off the horses’ stately
natural gait in shows and parades
around the state.

Winifred J. Sharp, born in New
Castle, Pennsylvania, but raised in
Orlando, is a mother of four, She re-
ceived her Bachelors degree with a
dual major in English and History at
Vassar College, where she was
elected to Phi Beta Kappa. She at-
tended the University of Virginia
Law School under a graduate fellow-
ship before transferring to Stanford
Law School, where she received her
law degree in 1961. At law school,
Judge Sharp was a member of the
law review and elected to the Order
of Coif. Upon graduation from law
school, Judge Sharp joined a Wash-
ington, D.C., law firm where she
practiced for a couple of years prior
to returning to Orlando to become a
named partner in a firm until her
appointment to the Fifth District in




1979. Judge Sharp was one of the
original four appointees by Governor
Graham in 1979. While in practice,
Judge Sharp served on the
Governor’'s Commission on the Sta-
tus of Women, was a com-missioner
on the State Human Relations
Committee, was selected as one of
the Qutstanding Young Women of
America, and received her AV rating
from Martindale Hubbell. Judge
Sharp’s bar activities include mem-
bership on the Appellate Rules Com-
mittee, service as Committee Chair
and Executive Council Member in
the Real Property and Probate Law
Section, and Committee Chair and
Executive Committee member of the
Corporate, Banking and Business
Law section of The Florida Bar. Judge
Sharp is a member and Past Presi-
dent and Director of the Florida As-
sociation of Women Lawyers, a
former District Director of the Na-
tional Association of Women Judges,
current chair of the Florida Supreme
Court Gender Bias Study Implemen-
tation Commission, current chair of
the Seventh Circuit Pro Bono Com-
mittee, and interim chair of the
Florida Supreme Court Committee of
Fairness in the Court. She currently
serves on the Appellate Certification
Committee and is a member of the
American Academy of Matrimonial
Lawyers, which bestowed upon her
the award for Most Qutstanding Con-
tribution to the Field of Matrimonial
Law by a Member of the Judiciary in
1988. Judge Sharp has engaged in
civic and charitable activities too
numerous to mention, including the

Florida Council for Community Men-
tal Health, the Advisory Committee
of the Winter Park Community Trust,
and many other leadership positions.
Judge Sharp’s publications include
articles on real property, enforcement
of foreign judgments, family law, and
discovery matters.

Emerson R. Thompson, Jr., fa-
ther of three, received his Bachelors
degree from the University of Florida
in 1970 and his law degree from
Florida State University in 1973. He
served as Assistant State Attorneyin
the Ninth Judicial Circuit, attaining
status as Chief Prosecutor in the
Criminal Division. In 1976, he be-
came a judge of the County Court in
Orange County, where he sat until
1980, when he ascended to the Cir-
cuit Court bench in the Ninth Judi-
cial Circuit, While sitting as a circuit
Jjudge, Judge Thompson was elected
Chief Judge for the period from 1989
te 1991, and served terms as Admin-
istrative Judge of the Juvenile and
Criminal Divisions. He was ap-
pointed to the Fifth DCA in 1993.
Judge Thompson taught as an ad-
junct professor at Valencia Commu-
nity College for several years, has
been a faculty member of the Na-
tional Judicial Cellege from 1987 to
the present, and was a founding
member and the first President of
the Central Florida American Inns of
Court. Among his many awards and
accolades, Judge Thompson was
neminated for the Florida Supreme
Court by the Judicial Nominating
Commission in 1994, has been hon-
ored for Qutstanding Contribution to

the Trial Lawyers’ Section of The
Florida Bar, and twice received
United Way Community Service
Awards. His civic and social activities
have included membership as a char-
ter member of the Board of Gover-
nors of the National Conference of
Christians and Jews, the Board of
Directors of Central Florida Boy
Scouts, the Board of Directors of
Florida State University College of
Law Alumni Association, and Chair-
man of the Associate Board of Trust-
ees of Bethune-Cookman College.
Judge Thompson’s bench and bar ac-
tivities include membership on the
Florida Supreme Court Racial and
Ethnic Bias Study Commission,
membership on the Florida Supreme
Court Pro Bono Committee, Desig-
nated Director of The Florida Bar
Foundation, and service as Commnit-
tee Chair and member of the Execu-
tive Committee of the Florida Confer-
ence of Circuit Judges. He has been
a member of the Conference of Dis-
trict Court of Appeal Judges from
1993 to the present.

Conclusion

Smallest and newest of the district
courts of appeal, the Fifth District
has packed alot of history and tradi-
tion into a few short years. We hope
this glimpse inside the 5th DCA has
been interesting and beneficial to the
reader.
! The original version of this article ap-
peared in the April 1995 edition of The Record
and was prepared by Roy D. Wasson with as-
sistance from Judge Jacqueline Griffin. This

version of the article was updated by Sharon
Stedman of Orlando.

Federal Criminal Appellate Update:

by Benedict P. Kuehne and Susan Dmitrovsky

Emerging Developments
for the Criminal Law
Practitioner

The federal courts continue to an-
nounce criminal justice decisions of
interest to appellate practitioners.
The Supreme Court’s 1997 Term
brought about a number of eriminal-
related decisions having appellate
implications. Already this Term, the
Supreme Court has agreed to review
several cases with appellate conse-
quences for the criminal law practi-
tioner. As always, the Eleventh Cir-
cuit remains in the limelight with its

criminal-related appellate decisions.
So, sit back, pay attention, and let’s
explore current developments in fed-

eral criminal appellate practice.

Supreme Court — 1997 Term
Bousley v. United States, 118 5. Ct.
1604 (1998)

Actual innocence remains a
valid basis for seeking federal
postconviction relief. This defen-
dant, having pled guilty to drug traf-
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ficking and use of a firearm, attacked
the “knowing and intelligent” nature
of his plea, contending the district
court misinformed him as to the true
nature of the charges in light of the
subsequent decision in Bailey v.
United States, which required proof
of “active employment of the fire-
arm.” Although the defendant proce-
durally defaulted by failing to raise
the claim on direct appeal, the Chief

continued...
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Justice held the defendant’s conten-
tion that he is “actually innocent”
entitles him to an evidentiary hear-
ing, at which the government “is not
limited to the existing record to re-
but any showing” the defendant
makes. Id. at 1611-12. Justices Scalia
and Thomas, in dissent, contended
the “actual innocence” exception can-
not overcome the finality of a guilty
plea.

Calderon v. Thompson, 118 5. Ct.
1489 (1998)

Withdrawal of mandate by the
appellate court constitutes an
abuse of discretion. Courts of ap-
peals, although possessing inherent
power to recall a mandate, must ex-
ercise that authority only in the case
of “extraordinary circumstances” in-
volving “grave, unforeseen contin-
gencies.” Id. at 1498. The Ninth Cir-
cuit had recalled its mandate on the
eve of a scheduled execution, for rea-
sons associated with a “procedural
misunderstanding” which precluded
en banc review. The Supreme Court
faulted the appellate court for delay-
ing its recall decision well after the
circumstances of the misunderstand-
ing became evident. The recall was
not intended to avoid a “miscarriage
of justice” because the ease did not
involve a claim of “actual innocence.”
Id. at 1502,

Hohn v. United States, 118 S. Ct.
1969 (1998)

Denial of certificate of appeal-
ability is subject to certiorari re-
view by Supreme Court. A federal
prisoner filed a postconviction mo-
tion, which the district court denied.
The prisoner sought a certificate of
appealability under the AEDPA,
which the appellate court then de-
nied. Justice Kennedy ruled the Su-
preme Court has jurisdiction to re-
view denials of certificates of
appealability by the circuit courts.

Spencer v. Kemna, 118 5. Ct. 978
(1998)

Habeas relief is not available
upon expiration of sentence abh-
sent a showing of concrete and

continuing injury. Although a ha-
beas petition is not moot so long as
the prisoner was incarcerated at the
time of the filing, absent a showing
of current collateral consequences
from the conviction, the petition does
not present a case or controversy. No
sufficient ecllateral consequences
are established by a potential future
parole revocation.

Trest v. Cain, 118 S. Ct. 478 (1997)

Procedural default is not re-
quired to be raised sua sponie by
the appellate court. When an ap-
pellate court reviews a district
court’s habeas corpus decision, no
requirement compels the court to
raise the issue of procedural default
sua sponte.

United States v. Schleibaum, 118
S. Ct. 361 (1997)

Failure to give materiality in-
struction is subject to harmless
error analysis. In this summary
decision, the Supreme Court re-
manded this Tenth Circuit case to
determine if a trial court’s action in
deciding for itself the issue of mate-
riality in a false statements case was
harmless error.

Kualina v. Fleicher, 118 8. Ct. 502
(1997)

No absolute immunity for
prosecutors. While prosecutors are
entitled to absolute immunity in con-
nection with preparation and filing
of charging decuments, that immu-
nity did not extend to the execution
of an affidavit supporting a request
for a search warrant. Execution of an
affidavit was not considered one of
the traditional functions of the pros-
ecutor.

Brown v. Williams, 118 8. Ct. 1
(1997)

Abuse of certiorari process, It
iz no small coincidence that the
Court’s first announced opinion came
in a frivolous pro se prison writ case.
This prisoner’s history of abusing the
Court’s certiorari process led the
Court to bar this litigant’s future use
of in forma pauperis filings in non-
criminal cases.

On The Docket: Supreme
Court’s 1998 Term
Kumho Tire Co., Lid v,
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Carmichael, Case No. 97-1709
Does Daubert govern the ad-
missibility of the testimony of an
expert engineer in a product li-
ability case? While a civil case,
Kumho Tire Co. raises an important
evidentiary issue concerning the ap-
plication of the Daubert rule to non-
scientific expert testimony,

Reno v. American-Arab Anti-Dis-
crimination Commiittee, Case No.
97-1252

Do courts have jurisdiction to
consider a challenge to deporta-
tion proceedings prior to the en-
try of a final order of deporta-
tion? The Ninth Circuit held that the
“exclusive jurisdiction” provision of
the Illegal Immigration Reform and
Immigrant Responsibility Act ap-
plied retroactively to pending cases,
precluding a court from hearing any
claim by an alien from the Attorney
General’s decision to commence im-
migration proceedings. The appellate
eourt found that jurisdiction existed,
however, for injunctive relief when
the alien claimed selective enforce-
ment.

Mitchell v. United States, Case No.
97-7541

Availability of Fifth Amend-
ment privilege at sentencing. The
Supreme Court will decide whether
a defendant in a criminal case con-
tinues to possess a Fifth Amendment
privilege against self-incrimination
at sentencing.

Neder v. United States, Case No.
97-1985

Is materiality an essential ele-
ment of federal fraud statutes? In
a case of considerable interest to the
criminal justice system, Neder will
resolve a division among the circuits
regarding whether materiality is an
element of mail, wire, and bank
fraud.

Eleventh Circuit
Developments

United States v, Siegel, 153 F.3d
1256 (11th Cir. 1998)

This case involves the validity
of restitution orders in criminal
cases. The court heid that the valid-
ity of a restitution order is reviewed

continued...




for “abuse of discretion.” Further-
more, when a sentencing judge is re-
quired to consider the defendant’s
ability to pay restitution, defense
counsel sufficiently objects to the
court’s failure to make a specific find-
ing by arguing the defendant did not
have funds to pay restitution.

Burke v. United States, 152 F.3d
1329 (11th Cir. 1998)

A motion for postconviction
relief is not available to correct
a sentence affected by a subse-
quently enacted clarifying
amendment to the guidelines.
The defendant claimed that his en-
hanced bank robbery sentence, based
on post-offense flight, was contrary
to a subsequently enacted clarifying
amendment to the guidelines. The
defendant raised this challenge in a
28 U.S.C. § 2255 motion. The Elev-
enth Circuit concluded that the clari-
fying amendment issue, as a “non-
constitutional claim,” can be raised
on postconviction review only if the
error constitutes a “fundamental de-
fect which inherently results in a
complete miscarriage of justice [orx]
an omission inconsistent with the
rudimentary demands of fair proce-
dure.” Id. at 1331.

United Stales v. Bendek, 146 F.3d
1326 (11th Cir. 1998)

Permitting alternate juror to
deliberate and return verdict
with regular jurors did not affect
the fairness or integrity of the
verdict. In this highly unusual case,
the defendants were convicted of a
drug conspiracy. The trial judge al-
lowed the alternate juror to deliber-
ate and return a verdict with the
regular jurors, in order to accommo-
date the next-day travel plans of a
regular juror in the event the verdict
was not reached the first day. Sur-
prisingly, the defendants agreed to
the procedure, allowing jury delibera-
tions to begin with 13 jurors. After
the extra juror participated in the
verdict, the defendants claimed plain
error. The court found no sympathy,
concluding the presence of the addi-
tional juror, while perhaps “unortho-
dox,” did not compromise the fairness
or integrity of the proceedings. Id, at
1329. The court evidently applied the
“more is better” principle of appellate
jurisprudence,

United States v. Waitkins, 147 F.3d
1294 (11th Cir. 1998)

On resentencing, a trial court
has jurisdiction to unbundle sen-
tences in order to recreate the
intended sentence. The old adage
“You best be careful what you wish
for, because it might come true” is
demonstrated here. The defendant,
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who pled guilty to drug and firearms
convictions, received a “package sen-
tence.” The defendant successfully
vacated one of his firearm convic-
tions, based on the Supreme Court’s
Bailey decision. The district court
then resentenced the defendant on
the remaining unchallenged convic-
tions. On appeal, the Eleventh Cir-
cuit held that the district court had
jurisdiction to resentence the defen-
dant for the remaining convictions,
because the court’s original sentenc-
ing “package” had become “un-
bundled.” Id. at 1297, See also United
States v. Oliver, 148 F.3d 1274 (11th
Cir. 1998).

Harris v. United States, 149 F.3d
1304 (11th Cir. 1998)

Jurisdictional defects in a
criminal prosecution cannot be
procedurally defaulted. This
defendant’s postconviction motion
alleged that his enhanced drug con-
viction was jurisdictionally defective
because the prosecutor failed to file
the required notice of enhancement
prior to entry of the guilty plea. Even
though this contention was not
raised at trial and no direct appeal
was taken, the appellate court held
that the district court’s lack of juris-
diction is a matter which can he
raised at any time, even in the ab-
sence of an objection. The court noted
that “a district court lacks jurisdic-
tion to enhance a sentence uniess the
government strictly complies with
the procedural requirements of §
851(a).” Id. at 1306 (footnote omit-
ted).

Benedict P. Kuehne practices
trial and appellate law with the law
firm of Sale & Kuehne, PA, He gradu-
ated with honors from the University
of Miami Schoeol of Law, where he
served as Editor of the University of
Miami InterAmerican Law Review
and was honored as the Outstanding
Graduating Senior. He is the Secre-
tary of the Appellate Practice & Ad-
vocacy Section, a Past Chair of the
Criminal Law Section, and is the only
Florida lawyer Board Certified in
Appellate Practice, Criminal Trial
Law, and Criminal Appellate Law.

Susan Dmitrovsky, a 1995
graduate of Nova University College
of Law, is a lawyer with Sale &
Kuehne, PA. Her practice includes
trial and appellate litigation.




Timetable For Discretionary Review
To Florida Supreme Court
From Florida District Court Of Appeal

By Christopher L. Kurzner

Revised by Lucinda A. Hofmann

STEP ACTION FRAP TIME LIMIT DATE DUE DATE FILED

/SERVED

1. Order rendered. 9.030(a)}2)(A) Must qualify under (i) - (vi)

2. Notice to invoke 9.120(b} Filed within 30 days after rendition
discretionary of order to be reviewed (step 1).
jurisdiction. Filing fees.

9.120(c) Notice must contain basis for
invoking jurisdiction.

3. Petitioner's brief 9.120(d) Served within 10 days after filing
on jurisdiction. notice {step 2). Include appendix

with copy of DCA opinion.
9.210(gX3) File original and 5 copies.
No reply brief.  9.120(d)

4. Respondent’s 9.120(d) Served within 20 days after service
brief on of petitioner’s brief (step 3).
jurisdiction.

9.210(g)3) File original and 5 copies.

5. Order accepting 9.120{e) Set by court action.
or postponing
decision on
jurisdiction.

9.330(d) No motion for rehearing or
clarification may be filed.

6. Petitioner’s brief 9.110 Served within 20 days after
on the merits. rendition of order accepting or

postponing decision on jurisdiction
(step 5).
9.210(gX3) File original and 7 copies.
a. Request for 9.320 Separate paper must be served

oral argument.

within same time as petitioner’s
brief on merits (step 6), or time to
serve reply brief, if filed (step 9).
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motion.+

7. Appendix. 9.200 May serve with brief, motion, or
response to motion. Include an
index.

8. Respondent’s 9.210(H) Served within 20 days after service
brief on the of petitioner’s brief on merits (step 6).
merits.+

9.210(g)¥3) File original and 7 copies.
a. Request for 9.320 Separate paper must be served
oral argument. within 20 days after service of
petitioner’s brief on merits (step 6).

9. Reply Brief.+ 9.210() Served within 20 days after service
of respondent’s brief on merits
(step 8).

9.210{gk3) Original and 7 copies.

10. Cross Reply 9.210(f) Served within 20 days after service
Brief + of reply brief (step 9).

{only if
cross-petition)  9.210(g)3) Original and 7 copies.

11. Motion for 9.400(b) Served no later than the date for
attorney’s fees. service of the reply brief (step 9).

Must state grounds for recovery.

12, Brief of Amicus 9.370 May file with written consent of all

Curiae. parties or by order or request of
the court. Must file and serve
within time prescribed for briefs of
party whose position is supported.

13, Extensions. 9.300 Must file and serve motion.

9.300(d) Must file and serve separate request
to toll time.

14. Motions. 9.300 * kK

9.300(a) Motion for extension must contain
certificate that opposing counsel
consulted.

15. Response to 9.300 Serve within 10 days after service

of motion (step 14).

continued...
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16. Clerk delivers  9.120(e) Within 60 days after rendition of

record to order accepting or postponing
supreme court. decision on jurisdiction.

17, Oral argument. 9.320 Set by court action.

18. Entry of supreme * ¥ * Set by court action.

court’s opinion,

19. Motion for 9.330(a) Must file within 15 days after entry
rehearing or of judgment or other order, or within
clarification; such other time set by the court.
certification.

20. Reply+ 9.330(a) Served within 10 days of service of

motion (step 19).

21. Issuance of 9.340(a) 15 days after entry of order or
mandate. decision, unless shortened or
enlarged by court order.

9.340(b) Motion for rehearing, certification, or
clarification (step 19) will stay
mandate until 15 days after
disposition of motion.

22, Bill of Costs; 9.400(a) To tax costs, must serve motion
objections within 30 days after issuance of

mandate (step 21). Proof of service
required; bill must be itemized and
verified. Objections to bill of costs
must be filed within 10 days of service
on party against whom costs are to be
taxed unless time extended by court,

+Whenever a party is required or permitted to do an act within a prescribed period after service of a paper upon
that party and the paper is served by mail, add 5 days to the prescribed peried. Fla. R. App. P. 9.420(d).

FRIENDLY ANNOUNCEMENT

The Section’s Amicus Curiae Committee participates in cases presenting appellate issues that are “procedurally
significant, but substantively neutral.”

If you have, or know of, an appropriate case, it is essential for amicus participation that you notify the Committee
as early as possible. You may reach the chair, John G. Crabtree, at (352) 351-8000 or erabtreej@maccrab.com.
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COMMITTEE REPORTS

Appellate Certification
Liaison Committee

The Appellate Certification Liai-
son Committee continues to work
closely with the Appellate Certifica-
tion Committee of The Florida Bar.
Recently, the Liaison Committee was
asked for its position regarding a
“grandparenting” proposal (formerly
known as “grandfathering”) for Ap-
pellate Certification of preeminent
practitioners. The Liaison Commit-
tee expressed its opposition. We were
recently informed that the Appellate
Certification Committee similarly
declined to embrace certification
without examination,

The Committee also weighed in on
a proposal to allow recertification of
certified appellate practitioners who
become appellate judges. The Com-
mittee was of the view that recertifi-
cation of those individuals is desir-
able and that a waiver of compliance
with certain requirements for recer-
tification should be approved. This
position was forwarded to the Appel-
late Certification Committee.

Finally, the Liaison Committee
discussed the “substantial involve-
ment” requirement for appellate cer-
tification, which currently stands at
30 percent. The Committee remained
resolute in its belief that the exist-
ing standard is appropriate.

The Liaison Committee will con-
tinue to consult with the Appellate
Certification Committee in encour-
aging appellate practitioners to be-
come Board Certified.

CLE

Appellate Section’s “Flagship”
Seminar

This year’s seminar was held on
October 29, 1998, in Tampa. The
Committee was excited about the ex-
cellent slate of speakers who agreed
to participate. The slate was com-
prised of appellate judges only, a to-
tal of nine judges and justices repre-
senting all five District Courts of
Appeal and the Florida Supreme
Court. The scheduled speakers were:
First DCA — Judge Benton; Second
DCA — Judge Fulmer, Judge Alten-
bernd, and Judge Northcutt; Third

DCA — Judge Cope and Judge Flet-
cher; Fourth DCA — Judge Polen;
Fifth DCA — Judge Antoon; and
Florida Supreme Court — Justice
Anstead. The working title of the
seminar was“May It Please the
Court: Hot Topics in Appellate Prac-
tice.” In what was a full day seminar,
the topics included such things as
preservation of error, brief writing
and oral argument tips, post-opinion
review, appellate attorney’s fees, the
future of the PCA, the Criminal Re-
form Act, administrative appeals,
ethics and professicnalism in appel-
late courts, and an update on writs.
After the live session in Tampa, the
seminar will be shown at multiple
locations throughout the State of
Florida over the following few
months.

Appellate Practice Certification
Exam Review Course

This year’s course is tentatively
scheduled to be held on February 5,
1999, in Tampa. Jennifer Carroll is
the Chair of the Steering Committee.
It is anticipated that the course will
include one or two new speakers, fol-
lowing up last year’s very successful
seminar in which most of the speak-
ers were new to teaching the course.

Federal Appellate Seminar

The Federal Appellate Seminar
was held on April 17, 1998 in Tampa.
The speakers included a slate of
Eleventh Circuit judges, court ad-
ministrative personnel, and appel-
late practitioners. The topics ranged
from procedural aspects of practice
before the Eleventh Circuit to such
substantive matters as preservation
of error and standards of review, and
alse included a discussion of ethics
and professionalism. As in the past,
this seminar was co-sponsored by the
Qut-of-State Practitioners Section.
Based upon the plan that was estab-
lished last year, the federal appellate
seminar will not be held in 1999 and
will be held again in the year 2000.

Appellate Practice Workshop
The Appellate Practice Workshop

was held on July 22-25, 1998, at

Stetson University. The program was
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very successful and comments by the
participants were extremely positive.
Because the program is not being co-
sponsored with The Florida Bar, the
Section was able to realize increased
revenues for the Section. The pro-
gram will be held again next year,
tentatively in July, 1999. Tom Hall,
who served as the Chair of the Steer-
ing Committee for this year’s pro-
gram, will continue to work with the
program.

Co-Sponsorships

As in the past, the Appellate Sec-
tion is actively seeking out co-spon-
sorships with other Sections to take
advantage of the opportunity to both
spread the appellate message and to
achieve the financial benefits for the
Section which co-sponsorships can
provide. One of the programs being
pursued is a co-sponsored appellate
seminar with the Family Law Sec-
tion, which is tentatively being ar-
ranged for Fall, 1999. Another poten-
tial co-sponsorship is a Supreme
Court Advocacy Program being de-
veloped by the Government Section.

Sub-Committee on
Alternative Seminars

The chairperson of this sub-com-
mittee is Steve Stark. The other com-
mittee members include Robert Gla-
zier, Tom Elligett, Susan Fox, and
Allison Hochmann. The sub-commit-
tee is developing a seminar to be held
in the Fall of 1999, to serve as the
alternative to the Hot Topics Semi-
nar which will not be held again un-
til the year 2000. The new seminar,
as conceived, will address some as-
pects of appellate practice and pro-
cedure for trial lawyers and will dis-
cuss other aspects of appellate
practice of interest to both trial law-
yers and appellate lawyers. The sub-
committee is exploring a possible co-
sponsorship with the Trial Lawyers
Section,

Committee Membership
The Committee is seeking a few
new members who are willing to play
an assisting role with respect to one
continued..,




of our seminars for the 1998-99 year.
Anyone who is interested in serving
on the Committee should contact

<E FROM THE CHAIR

fessionalism. The Third District, for
example, issues orders to show cause
why attorneys should not be sanc-
tioned for objecting to reasonable re-
quests for extensions on briefs. For
awhile, I carried around in my brief-
case such an order striking a party’s
cpposition to a requested extension
“as frivolous and unprofessional.” I
used the order te persuade my co-
counsel that I was not just being a
softy when it came to agreeing to
enlargements of time for my adver-
saries to file their briefs.

Appellate lawyers have long en-
Joyed a reputation for greater civil-
ity and professionalism than their
counterparts who practice mostly in
the trial courts. One main reason for
the greater level of professionalism
(other than our innate superiority as
human beings) 15 that there are
fewer occasions for unprofessional
conduct to result in a perceived tac-
tical advantage for our clients. We do
not become involved in scheduling of

Jack Aiello at 561-650-0716 or Roy
Wasson at 305-666-5053.
The next meeting of the CLE Com-

routine hearings and discovery mat-
ters, so there is less opportunity for
us to annoy our adversaries by being
uncooperative. Another reason for
appellate attorneys’ legendary profes-
sionalism is that we appreciate the
atmosphere of decency and reason-
ableness which our area of practice
provides, so we act to promote those
advantages in our professional lives.

The occasional exception to the
high level of professionalism we en-
Joy in our practice usually is caused
by the foray intec appellate practice
of a novice (not necessarily a young
lawyer, but a lawyer less experienced
in the way things are done among
appellate attorneys). Judges should
not be shy about explaining to rude
and uncooperative attorneys that we
do things differently in appellate
practice. And not just in the court-
room.

The one thing I see missing in our
quest to boost professionalism 1s in-
tervention by judges to discourage
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mittee will be at The Bar’s Midyear
Meeting in January. The exact time
and place will be announced soon.

unprofessional conduct they learn
about, outside the cases over which
they preside. Practitioners and
judges alike need to take aside law-
yers who behave unprofessionally
and counsel them to change their
behavior in the future.

All of us know of attorneys who
have reputations for behaving
unprofessionally. Next time you see
such a person in a social setting, or
standing around in the hallway of
the courthouse, take him or her aside
and encourage that lawyer to behave
more professionally in the future.
Such comments coming from judges
will have greater impact than those
coming from peers.

In closing, let me note that I have
not researched the Canons of Judi-
cial Ethics before asking our judicial
members to become more activist in
boosting professionalism. But it
seems like the right thing to do. Isn't
doing what seems right the essence
of professionalism?

Ethics Questions?
Call The Florida Bar’s
ETHICS HOTLINE:
1/800/235-8619




If you've got questions,
we've got answers.

If you have practice management concerns,
our LOMAS staff specialists are an invaluable resource.

Ask us about:
* Law Firm Management— Firm structure, employee relations, pelicies and procedures
+ Law Firm Automation— Software and hardware evaluations
* Law Firm Finances— General and trust accounting, billing procedures, profitability
* Malpractice Avoidance— Proper docketing, calendaring, and conflict checking
* Marketing— How to get new clients and keep the ones you have happy

Starting, closing or merging...
LOMAS offers unblased, knowledgeable assistance.

LOMAS

The Florida Bar's Law Office Management Assistance Service

Developing Business Management Practices within the
Law Firm Today to Promote Efficiency and Profitabiiity
for the Law Firm Tomorrow

CALL 800/342-8060
{extension 5616)

Florida Judicial Evaluation Drogram

On January 1, 1998, Florida implemented a program for evaluating the state’s judges that places it at the
forefront amongst states with judicial evaluation procedures.

The Florida Judicial Evaluation Plan provides for voluntary, confidential evaluations of trial and appel-
late judges by the attorneys who appear before them. The lawyers will offer private, written feedback on
perceived strengths and weaknesses of judicial performance.

The program was approved and funded by The Florida Bar Board of Governors after years of study and
development by the Bar’s Judicial Evaluation Committee. Chief Justice Gerald Kogan of the Florida
Supreme Court has written to all state judges encouraging their participation in the program, which he
calls “important to the credibility of the judiciary.” Details of the evaluation program are available on The
Florida Bar’s Internet website at www.FLABAR.QORG.

For more information, contact Doris Maffei, The Florida Bar, 650 Apalachee Parkway, Tallahassee, Florida
32399-2300, phone 850/561-5670 and fax 850/661-3859.
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